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BEFCRE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAIIX

In the Matter of the Application of

CASTLE & COOKE, INC., CASTLE &

COOKE RESORTS, LLC, MANELE WATER
RESQURCES, LLC, LANAI TRANSPORTATION
COMPANY, INC., AND LANAI WATER
COMPANY, INC,

Docket No. 2012-0157

Interim Decision

and Order No. 304 62

For Approval of the Indirect
Transfer of Manele Water Resources,
LLC, Lanai Transportation Company,
Inc., and Lanai Water Company, Inc.

L o N L ey

INTERIM DECISION AND ORDER

By this Interim Decision and Order, the commission
approves on an interim basis and to the extent applicable, the
requested relief set forth in the Application filed on June 19,
2012, by CASTLE & COOKE, INC., CASTLE & COOKE RESORTS, LLC,
MANELE WATER RESOURCES, LLC, LANAI WATER COMPANY, 1INC., and
LANAT TRANSPORTATION COMPANY, INC. {(collectively "Applicants" or

1

"Companies"}). Specifically, the commission, on an interim basis

and subject to certain conditions: (1) approves, pursuant to

'At this Jjuncture of the proceeding, the Parties are
Applicants and the DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS,
DIVISION OF CONSUMER ADVOCACY ("Consumer Advocate"), an
ex officio party, pursuant to Hawaii Revised Statutes ("HRS")
§ 269-51 and Hawaii Administrative Rules ("HAR") § 6-61-62{a).




HRS § 269-7(a), and to the extent applicable, HRS § 269-17.5,
the indirect transfer and sale from Castle & Coocke, Inc. to
Lanai Island Heldings, LLC, of all the membership interests of
Castle & Cooke Resorts, Inc.'s wholly owned subsidiary, Manele
Water Resources, LLC; (Z2) approves, pursuant to HRS § 269-7(a),
and to the extent applicable, HRS § 269-17.5, the indirect
transfer and sale from Castle & Cooke, Inc. to Lanai Island
Holdings, LLC, of all the stock of Castle & Cooke Resorts,
Inc.'s wholly owned subsidiary, Lanai Water Company, Inc.; and
(3) approves, pursuant to HRS § 269-7(a), tﬁe indirect transfer
and sale from Castle & Cooke, Inc. to Lanai Island Holdings,
LLC, of all the stock of Castle & Coocke Resorts, Inc.'s wholly
owned subsidiary, Lanai Transportation Company, Inc.

Castle & Cooke, Inc.'s ultimate parent entity is the
David H. Murdock Revocable Trust, while Lanai Island Holdings,
LIC's ultimate parent entity 1s the Lawrence J. Ellison
Revocable Trust.

On the island of Lanai in the State of Hawaii
{"Hawali" or "State"), Manele Water Resources, LLC operates as a
wastewater utility, Lanai Water Company, Inc. operates as a
water utility, and Lanai Transportation Company, Inc. operates
as a common carrier of passengers. These three public
utilities, in turn, are subject to the commission's jurisdiction

and regulation.
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The scope of the commission's proceeding is limited to
the indirect sale and transfer of the three Lanai-based public
utilities. In effect, the commission approves on an interim
basis the indirect transfer and sale of the ownership interests
in the three Lanai-based public utilities from Castle & Cocke,
Inc. to Lanai Island Holdings, LLC, subject to certain
conditions set forth herein. Such conditions include the
commission's right to ultimately disapprove the indirect
transfer and sale of the three public utilities, as part of the
commission's future final decision on the Companies'
Application.

Applicants seek the commission's approval pursuant to
HRS §§ 269-7(a) and 269-17.5. Yet, Applicants fail to meet their
burden of explaining how or why HRS § 269-17.5 applies.
Applicants also neglect to mention or discuss the Motor Carrier
Law, HRS chapter 271, which includes HRS § 271-2. Despite these
deficiencies, the commission chooses to proceed with its interim
action today, so as not to jeopardize the Juﬁe 27, 2012 closing
date for the overall purchase and sale transaction, subject to
the commission's right to ultimately disapprove the indirect
transfer and sale of the three public utilities. This and other
conditions imposed by the commission herein provide sufficient

safeguards for allowing the indirect transfer and sale of the
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three public utilities to proceed, pending the commission's final

review of this matter.

The commission intends to thoroughly review the
current and future operations of Manele Water Resources, LLC,
Lanai Water Company, Inc., and Lanai Transportation Company,
Inc., prior to the issuance of its final decision. A statement
of issues which outlines what the commission will consider in
its investigation is forthcoming.

The deadline for any interested person to timely file
a motion to intervene or participate in this proceeding is set

forth in HAR § 6-61-57(3) (A).

Background

A.

Written Verifications

The Companies' Application, filed on June 19, 2012,
consists of the text of the applicaticn, Exhibits A - J, the
written verifications from the Companies' and Lanai Island

Holdings, LLC's respective representatives, and a certificate of

service, as supplemented by certain documents filed under
confidential seal on June 21, 2012 {(collectively,
"Application").
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HAR § 6-61-17, governing written verifications filed
with the commission, states:

Verification. Applications, complaints, and
other pleadings that initiate a proceeding and
amendments to any such application, complaint, or
other pleading shall be verified by at least one
applicant or complainant. Answers, 1f any, shall
be verified by at least one of the respondents
filing the same. Pleadings may be verified:

(1) By an officer, if the party filing the
pleading is a corporation or
association;

(2) By the attorney for a party, if that
party is absent or for some cause is
unable to sign and verify that
pleading.

HAR § 6-61-17.

On June 19, 2012, at 11:13 a.m., the Companies filed

their Application, seeking the commission's interim approval of

their requested relief by June 26, 2012, i.e., within
5-1/2 business days from the filing of the Application. On
June 20, 2012, at 2:39 p.m., the commission issued its

Protective Order No. 30455, on June 21, 2012, at 4:05 p.m., the
Companies filed under seal certain documents designated as
confidential, and on June 21, 2012, at 4:06 p.m., a letter was
jointly submitted by Applicants, Lanai Island Holdings, LLC, and
the Consumer Advocate.

The Companies' request for expedited commission action

by June 26, 2012, so that the closing of the overall purchase
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and sale transaction involving the majority of the island of
Lanai can proceed as scheduled on June 27, 2012, appears
unreascnable on its face. The commission's investigative
authority, including 1its right to seek additional information
from the Companies pursuant to HRS § 269-8, is constrained;?
likewise, the Consumer Advocate's comparable investigative
authority, pursuant to HRS § 269-54(a) and (b)(2), 1s similarly

restricted.’

HRS § 269-8 provides:

Public utilities to furnish information. Every
public utility or other persen subject to
investigation by the commission, shall at all times,
upocn request, furnish to the public utilities
commission all information that it may require
respecting any of the matters concerning which it is
given power to 1investigate, and shall permit the
examination of its books, records, contracts, maps,
and other documents by the commission, or any of its
members, or any person authorized by it in writing to
make such examinaticn, and shall furnish the
commission with a complete inventory of its property
in such form as the commission may direct.

HRS § 269-8; see also HRS § 269-7 (commission's investigative
authority).

’The Consumer Advocate's responsibilities and authority are
set forth in HRS chapter 269, part II. In this regard, the
Consumer Advocate shall: (1} represent, protect, and advance
the interests of all consumers before the commission; and
(2) have full rights to participate as a party in interest in
all proceedings before the commission. HRS § 269-51.

As set forth 1in HRS § 269-54, +the Consumer Advccate:
(1) shall have the authority expressly —conferred by or
reasonably implied from the provisions of HRS chapter 269,
part II; and (2) may conduct investigations for the purpose of
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Nonetheless, the commission, in this specific
instance, issues this interim decision, subject to certain
conditions specified herein, including the commission's right to
ultilmately disapprove the indirect transfer and sale of the three
public utilities. In doing so, the commission emphasizes its
reliance on the written verifications of <the Companies' and
Lanai Island Holdings, LLC's respective representatives, both of
whom verify under oath that they have read the application and
exhibits, know the contents thereof, and that the same are true
with respect to theif respective entities, to the best of their
knowledge and belief.® Moreover, the conditions imposed by the
commission in this interim decision provide sufficient safeguards
for allowing the indirect transfer and sale of the three public
utilities to proceed, pending the commission's final review of

this matter.

securing information deemed useful in the lawful administration
of any provision of HRS chapter 269, part II. HRS § 269-54{(a)
and (b} (2).

‘Applicants' Verification, signed and dated June 18, 2012;
and Lanai Island Holdings, LLC's Verification, signed and dated
June 18, 2012; see also Companies' transmittal letter, dated
June 19, 2012 {(Lanai Island Holdings, LLC's original signature
will be submitted tc the commission as soon as possible).
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B.

Applicants and Their Related Entities

Castle & Cooke, Inc., a Hawali corporation, is owned
by Castle & Cooke Heldings, which in turn is owned by the
David H. Murdock Revocable Trust.®> The Companies, in the text of
their Application, do not appear to identify the settlor of the
trust, and the commission makes no inferences therein.®

Castle & Cooke, Inc.'s organizational chart is set
forth in Exhibit F of the Application. A copy of Exhibit F, in
turn, is attached to this interim decision.

Castle & Cooke, Inc. 1is the parent corporation and
sole member of i1its wholly owned subsidiary, <Castle & Cogke
Resorts, LLC, which 1in turn is a Hawaii 1limited liability
company.7 Castle & Cooke, Inc. is also the parent corporation of
Castle & Cooke Lanai Properties, LLC and Lanali Institute for the

Environment.®

SApplication, at 2 and 4.

SCompare Application, at 2 and 4 (the seller is ultimately
owned by the David H. Murdock Revocable Trust) with Application,
at 10 (Mr. Lawrence J. Ellison is the Settlor of the Lawrence J.
Ellison Revocable Trust).

"Application, at 8; and Exhibit F (Castle & Cooke, Inc.'s
organizational chart).

sApplication, ét 11; and Exhibit F {Castle &k Cooke, Inc.'s
organizational chart}.
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Castle & Cooke Rescrts, LILC's wholly owned
subsidiaries include Manele Water Resources, LLC, Lanal Water
Company, Inc. (indirectly through Lanai Holdings, Inc.), and

Lanai Transportation Company, Inc.’

The Three Public Utility Entities

Manele Water Resources, LLC, a Hawaii limited
liability company, 1s authorized to provide sewer service within
the Manele-Hulopoe area on the island of Lanai, pursuant to a
commission-issued certificate of public convenience and
necessity ("CPCN") .10 Manele Water Resources, LLC is
member-managed by its sole member, Castle & Cooke Resorts, LLC.'

Lanai Water Company, Inc., a Hawaii corporation, 1is
authorized to provide, pursuant to a commission-issued amended
CPCN: (1) water distribution services to the following areas on
the island of Lanai: Kaumalapau Harbor, Koele, Lanai Airport,

Lanai City, and Manele-Hulcpoe; and (2) non-potable water

9Application, at 8-9; and Exhibit F (Castle & Cooke, Inc.'s
organizational chart).

¥1y re Manele Water Res., LLC, Docket No. 2006-0166,
Proposed Decision and Order No. 23250, filed on February 7,
2007; and Decision and Order No. 23295, filed on March 13, 2007
(issuance of a CPCN); and Application, at 8.

Yapplication, at 8; and Exhibit F (Castle and Cooke, Inc.'s
organizational chart).
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service to the Manele-Hulopoe area on the island of Lanai.'?
Lanal Water Company, Inc. is a wholly owned subsidiary of Lanai
Holdings, Inc., which in turn is a wholly owned subsidiary of
Castle and Cooke Resorts, LLC.'?

Lanai Transportation Coempany, Inc., a Hawaii
corporation, is authorized to operate as a common carrier of
passengers by motor vehicle over irregular routes on the island
of Lanai in the 1l-to-7, 8-to-25, and over-25 passenger
classifications, pursuant to a commission-issued CPCN,' Lanai
Transportation Company, Inc. 1is a wholly owned subsidiary of

Castle & Cooke Resorts, LLC.'®

2In re Lanai Water Co., Inc., Docket No. 5972, Decision and
Order No. 9791, filed on June 13, 1988 (issuance of a CPCN); In
re Lanal Water Co., Inc., Docket No. 2008-0322, Proposed
Decision and Order, filed on June 26, 2009; and Decision and
Order, filed on July 31, 2009 (issuance of an amended CPCN}; and
Application, at 10.

Bapplication, at 9; and Exhibit F (Castle & Cooke, Inc.'s
organizaticnal chart).

“In re Lanai Transp. Co., Inc., Docket No. 96-0188,
Decision and Order No. 16227, filed on March 3, 1998 (issuance
of a CPCN); and Application, at 8-9.

Papplication, at 8; and Exhibit F (Castle & Cooke, Inc.'s
organizational chart).
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C.

Docket No. 2008-0322

On July 31, 2009, in In re Lanai Water Co., Inc.,

Docket No. 2008-0322, the commission approved Lanai Water Co.,
Inc.'s reguests to amend its CPCN to include the authority to
provide non-peotable water service within the Manele-Hulopoe area
on the island of Lanai, to implement rates for non-potable water
service, and other related matters.'® As part of its approval,
the commission instructed Lanai Water Company, Inc. to file
written confirmations duly executed by each of its affiliates,
confirming that each affiliate will provide additicnal funds
needed to finance the water utility's operations in the event
that the utility's actual operations do not provide sufficient
revenues to cover its operating expenses.'’

Lanai Water Company, Inc., in response to the
commission's directive, submitted financial commitment letfers
issued by its affiliate entities Castle & Cooke Resorts, LLC,
dated August 24, 2009; Lanal Holdings, Inc., dated August 24,
2009; Castle & Cooke Homes Hawaii Inc., dated October 8, 2009;

and Castle & Cooke Properties, Inc., dated October 8, 20089. In

6Th re Lanai Water Co., 1Inc., Docket ©No. 2008-0322,
Proposed Decision and Order, filed on June 26, 2009; and
Decision and Order, filed on July 3%, 2009.
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each letter, including the letter submitted by Lanai Water
Company, Inc.'s immediate parent entity, Lanai Holdings, 1Inc.,
the affiliated entities confirm that if the water utility's
actual operations do not provide sufficient revenues to cover
its operating expenses, each affiliated entity is committed to

providing the necessary funding to the water utility.'®

D.

Buyer's Entities

Mr. Lawrence J. Ellison is the Settlor of the Lawrence
J. Ellison Revocable Trust.®®

Lanai Island Holdings, LLC, a Hawaii limited liability
company, is directly and indirectly owned by the Lawrence J.
Ellison Revocable Trust.?? In particular, ninety-nine percent
{99%) of Lanai Island Holdings, LLC's membership interest is
directly owned by the Lawrence J. Ellison Revocable Trust, with

LIH Corporation owning the remaining one percent (1%) membership

"In re Lanai Water Co., 1Inc., Docket No. 2008-0322,
Proposed Decision and Order, filed on June 26, 2009, at 19
and 38-39; and Decision and Order, filed on July 31, 2009.

¥application, at 18 and 22; and Exhibit J (copies of the
four financial commitment letters).

Yapplication, at 10; and Exhibit D (excerpt of the Forbes
Annual Profile of the World's Billionaires, as of March 2012}.

20application, at 2, 4, and 9.
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interest. In turn, LIH Corporation, an S corporation organized
and existing under the laws of the State, is one hundred percent
(100%) owned by the Lawrence J. Elliscn Revocable Trust.?!
Octopus Holdings, L.P., a California limited
partnership, 1s also directly and indirectly owned by the
Lawrence J. Ellison Revocable Trust. Specifically:
(1) ninety-eight percent (98%) of Octopus Holdings, L.P.'s
partnership interest 1is directly owned by the Lawrence J.
Ellison Revocable Trust, with Tentacle Corporation owning the
remaining twe percent (2%) partnership interest. In turn,
Tentacle Corporation, a California corperaticn, 1is one hundred
percent (100%) owned by the Lawrence J. Ellison Revocable

Trust.22

E.

The Sale Agreement

The Companies, in their Application, refer to the

seller as Castle and Cooke, Inc., and the buyer as Lanai Island

Holdings, LLC {(collectively, the "Contracting Parties™).?’

application, at 9.
22Application, at 10.

23Application, at 1.
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The Companies filed the Sale Agreement, dated May 2,
2012, as amended, under confidential seal (Application,
Exhibit A). That said, based on the information publicly
disclosed by the Companies in the text of their Application:

1. Castle & Cooke, Inc. has signed a Sale Agreement
with Mr. Ellison for the purchase of the two rescort hotels, two
champiconship golf courses and club houses, over 88,000 acres of
land ({including 600 acres for the Koele Project District
residential develcopment and 800 acres for the Manele Project
District residential development), Lanai City properties
{248 acres of wvarious commercial and residential assets), Koele
Stables, Lanai Pines Sporting Clays, Castle & Cooke, Inc.'s
interest in the La O©Ola Solar Farm, administrative buildings,
central support service assets, employee rental housing, parks
and recreational facilities, the Club Lanai site, and the three
public utilities -- Manele Water Resources, LLC, Lanal Water
Company, Inc., and Lanai Transportation Company, Inc.?

2. The Sale Agreement contemplates the purchase and
sale of Castle & Cooke Resorts, LLC, Castle & Cookg Lanai
Properties, LLC, and Lanai Institute for the Environment. The

overall transaction, thus, will include the purchase and sale of

all the membership interests of Castle & Cooke Resorts, LLC,

24Application, at 2-3.
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which directly or indirectly is the parent entity of the three
public utilities.?’

3. "[Tlhe purchase of [the] Lanai operations and
assets will be unleveraged (i.e., debt free)."?®

4. As a result of the overall purchase and sale
transaction, the fecllowing entities will remain in place without
any change in organizational structure: {A) Castle & Cooke
Resorts, LLC, and 1its direct and indirect subsidiaries;
(B) Castle & Cooke Lanai Properties, LLC; and (C) Lanai
Institute for the Environment. Meanwhile, the ownership entity
of Castle & Cooke Resorts, LLC, Castle & Coocke Lanai Properties,
LLC, and Lanai Institute for the Environment, will change £from
Castle & Cooke, Inc. (ultimate parent entity, the David H.
Murdock Revocable Trust) to Lanai Island Holdings, LLC (ultimate
parent entity, the Lawrence J. Ellison Revocable Trust).?’
Castle and Cooke Resorts, LLC, in effect, will remain as the

parent entity of the three public utilities {(directly for Manele

“application, at 3 and 10-11,

**pApplication, at 4.

27Comgare Application, Exhibit F (Castle & Cocke, Inc.'s
organizational chart, pre-closing) with Application, Exhibit G

{Lanai Island Holdings, LIC's organizational chart,
post-closing).
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Water Resources, LLC and Lanai Transportation Company, Inc., and
indirectly for Lanai Water Company, Inc.).%

Lanai Island Holdings, LLC,'s o¢rganizational chart,
post-closing, 1s set forth in Exhibit G of the Application. A
copy of Exhibit G, in turn, is attached toc this interim
decision.

5. Two of the four entities that produced financial

commitment letters in In re Lanai Water Co., Inc., Docket

No. 2008-0322 -- Castle & Cooke Homes Hawaii Inc. and Castle &
Cooke Properties, Inc. - will not be seold, and instead, will

remain with Castle & Cooke, Inc.?’

E.

Application

The five applicants consist of Castle & Cooke, Inc.
and four of its subsidiaries (direct and indirect}), including
the three public utilities. The applicants do not include Lanai
Island Holdings, LLC.

On June 19, 2012, the Companies filed their

Application, seeking the commission's approval for the indirect

“®papplication, at 10-11 and 15; and Application, Exhibit G
(Lanai Island Holdings, LIC's organizaticnal chart,
post-closing}.

“°see Application, at 18.
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transfer and sale of the three public utilities, and the
authority to implement certain changes with respect to the
financial commitment letters generated on behalf of Lanai Water
Company, Inc., arising out of the commission's proceeding in In

re Lanal Water Co., Inc., Docket No. 2008-0322.

Specifically, the Companies request that the
commission:

1. Approve the indirect transfer and sale from
Castle & Cooke, Inc. to Lanai Island Holdings, LLC, of all the
membership interests of Castle & Cocke Rescrts, Inc.'s wholly
owned subsidiary, Manele Water Resources, LLC; 3

2. Approve the indirect transfer and sale from
Castle and Cooke, Inc. to Lanai Island Holdings, LLC, of all the
stock of Castle & Cooke Resorts, Inc.'s wholly owned subksidiary,
Lanai Water Company, Inc.;!

3. Approve the indirect transfer and sale from
Castle and Cooke, Inc. to Lanai Island Holdings, LLC, of all the
stock of Castle & Cooke Resorts, Inc.'s wholly owned subsidiary,
Lanal Transportation Company, Inc. ;%

4, Release Castle & Cooke Homes Hawaii Inc. and

Castle & Cooke Properties, Inc. £from any obligations they may

Wgee Application, at 1 and 24.

3gee Application, at 1-2 and 24.
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have under the financial commitment Jletters that were produced

in In re Lanai Water Co., Inc., Docket No. 2008-0322, as these

two entities will.not be s0ld, and instead, will remain with
Castle & Cooke, Inc., post-closing.®® 1In this regard, Applicants
explain that: {(A) the financial commitment letters issued by
these two entities will be replaced by financial commitment
letters issued by Lanai Island Holdings, LLC and Octopus
Holdings, L.P.; (B) the replacement letters pledge financial
support for all three public utilities; and (C) the financial
commitment letters 1issued by Castle & Cooke Resorts, LLC and

Lanai Holdings, Inc. will remain in place;3*

and

5. Approve on an interim basis the indirect sale and
transfer of the three public utilities "by no later than
June 26, 2012, pending the outcome of, and subject to, the final
determination of this Application, "

Applicants seek the commission's approval of their

four underlying requests (Requests Nos. 1 - 4} 1in accordance

35ee Application, at 1-2 and 24.
3gee Application, at 4 and 18.

¥application, at 4, 14-16, and 18-19; and Exhibits H and I
(copies of the two financial commitment replacement letters).

*Application, at 2; see also Application, at 5 and 19-24.
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with HRS §§ 269-7 and 269-17.5,% and their request for interim

approval pursuant to HRS § 265-6 (Request No. 5).%

G.

Procedural Background

On June 20, 2012, the commission issued Protective
Order No. 30455, which adopts without change the proposed
protective order submitted by the Parties on June 18, 2012. On
June 21, 2012, Applicants filed under seal their documents
designated as confidential.

Also on June 21, 2012, Applicants, the Consumer
Advocate, and Lanal Island Holdings, LLC, a non-party to this
proceeding, filed a joint letter, explaining that said letter
represents a settlement agreement between Applicants and the

Consumer Advocate for purposes of interim relief.

H.

Applicants' Position

Applicants, 1in support of their requested relief,
assert:
1. Lanai Island Holdings, LLC is fit, willing, and

able to support the three public utilities following the closing

%¢application, at 6 and 11-13.
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of the overall purchase and sale transaction. In addition, the
three public utilities will remain fit, willing, and able to
provide their respective regulated services following the
closing of the overall transaction.®

2, The indirect transfer of the three public
utilities will not adversely impact their respective operaticns,
management, or customers. >’

3. The indirect transfer of the three public
utilities 1is reasonable and consistent with the public
interest.?°

4. The termination of the financial support letters

issued by Cocke Homes Hawaii Inc. and Castle & Cooke Properties,

Inc. in In re Lanai Water Co., Inc., Docket No. 2008-0322, is

reasonable and in the public interest.®!
5. The commission has the authority to grant interim
approval of the indirect transfer of the three public

utilities.®® In addition, the commission's interim approval is

J'application, at 20-21.
38Application, at 4-5 and 13-17.
¥ppplication, at 4, 14,' and 17-18.
*See Application, at 13-18.
“"Application, at 18-19.

“*ppplication, at 20-21.
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reasonable and in the public interest, and there is an immediate
and urgent need for such interim approval.®’
I.

Joint Letter

The Jjoint letter, signed by the Contracting Parties
and the Consumer Advocate, sets forth the following agreements
for purposes of interim relief:

1. Within five years of the commiésion's approval of
the indirect transfer and sale of the three public utilities,
Lanai Island Heoldings, LLC will invest at least ten million
dollars in Lanai Water Company, Inc., Manele Water Resources,

LLC, or their affiliated entities that own the water and

wastewater systems' assets, as contributions-in-aid-of-
construction, "provided that this commitment is conditioned on
such approval being final and non-appealable, and on the

satisfaction of all conditions, if any to the effectiveness of
that approvall.]"*

2. The Ceonsumer Advocate does not oppose the
commission granting interim approval of the indirect sale and
transfer of the three public utilities by June 26, 2012, and
such non-opposition "shall not be construed as a waiver by the

Consumer Advocate and/or the Commission to conduct a full review

Bapplication, at 19-24.
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and investigation for final approval of the indirect sale and
transfer of the [three public utilities]."*

3. In the event that the commission decides net to
approve the indirect sale and transfer of the three public
utilities, Applicants agree, and Lanal Island Holdings, LLC does

not object to, transferring the three public utilities to

Castle & Cooke, Inc., subject to the commission's approval.

IT.

Discussion

At the outset, the commission makes <c¢lear that
Applicants' request for interim approval by June 26, 2012 is
limited to the indirect sale and transfer of the three
Lanai-based public utilities. It does not include the request to
release Castle & Cooke Homes Hawaii Inc. and Castle & Cooke
Properties, Inc. from any obligations they may have under their
respective financial commitment letters. As Applicants state in
their prayer for relief, they request that the commission
"[glrant interim approval by June 26, 2012 of the indirect sale

and transfer of the [three public utilities], pending the outcome

4 Joint letter, dated June 21, 2012, at 2.

©Joint letter, dated June 21, 2012, at 2.
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of, and subject to, the final determination of this

Application."*f

Applicants further state:

In addition, [Lanai Island Holdings, LLC], as
well as Octopus Holdings L.P., have provided
letters stating that they will provide necessary
funding to the [three public utilities] if the
actual operations of any one or more of the [three
public utilities] do not provide sufficient
revenues to cover such subsidiary's operating
expenses during the interim approval period.
Castle & Cooke Properties, Inc.'s, Castle & Cooke
Homes Hawaii, Inc.'s, [Castle & Cocke Resorts,
LILC's] and [Lanai Holdings, Inc.'s] funding
commitment letters, filed in Docket No. 2008-0322,
to provide funding to Lanai Water [Company, Inc.]
will continue during the interim approval period.

Application, at 22 {emphasis added).

Applicants' wuse of the phrase "during the interim
approval peried"” is unclear. That said, Dbased on the
commission's reading of the Applicaticn as a whole, the
commission interprets the ambiguous language to mean the periocd
between the interim decision issued by the commission today and
the issuance of its final decision on the merits.?’ The written
commitments pledged by Lanai Island Holdings, LLC and Octopus
Holdings, L.P. will take effect from today, i.e., during the

interim approval period. Likewise, both financial commitment

%ppplication, at 25.

“"See Application, at 21 ("during the interim approval
pericd" reference).
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letters are dated June 2012, consistent with the June 27, 2012
closing date.*®

Moreover, the four financial commitment letters issued
by the Companies' entities "will continue during the interim
approval period."* As such, Applicants implicitly do not
request that the commission release the financial commitment
letters issued by Castle & Cooke Homes Hawaii Inc. and Castle &
Cooke Properties, Inc. as part of their request for interim
approval.

The commission also makes clear that the scope of this
proceeding is limited to the indirect sale and transfer of the
three Lanai-based public utilities that are regulated by and
subject to the commission's Jjurisdiction in accordance with State
law. In this regard, the commission's Jjurisdiction over public
utilities 1is 1invoked pursuant to HRS chapter 269, Public
Utilities Commission, while its jurisdiction over motor carriers
is invoked pursuant to the Motor Carrier Law (HRS chapter 271)

and HRS5 chapter 269 (to the extent applicable under HRS § 271-2).

‘8 see Application, Exhibits H and I.

Yapplication, at 22.
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A,

Interim Approval

The Companies, 1in seeking the commission's interim
approval by June 26, 2012, represent:

1. Interim approval 1is required so that the Sale
Agreement is able to close on June 27, 2012, the contractually
identified closing date.”® The timing of the closing date 1is
critical and was heavily negotiated and agreed to by the
Contracting Parties based on various business assumptions as the
basis for the deal.®’ Such assumptions include:

A. Castle & Cooke, Inc. has sustained substantial
losses with respect to its Lanai-based operations and assets that
it can no longer incur. The closing date of the overall purchase
and sale transaction is closely tied to the seller's willingness
to fund shortfalls up to only a certain date, and Lanai Island
Holdings, LLC must be in place as the owner by the June 27, 2012
c¢losing date, "or there will be no commitment to provide funding
in the ordinary course of business."®?

B. A delay in closing adds unnecessary and

unpredictable risk that the transaction will not close, and "[a].

*Application, at 21-22.
npplication, at 22-24.

2Application, at 23.
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replacement buyer could take years to find, thus potentially
endangering the economic future of Lanai.">’

C. To delay the closing will "mean resetting numerous
approval processes and incurring substantial additional costs.
In addition, the c¢ertainty of the June 27, 2012 closing date
avoids unpredictable negative impacts from world economic,
financial and political events and uncertainties that could
result in a termination of the deal."™

2. The Contracting Parties understand that any
interim approval 1s at their risk and will not affect the
commission's final decision on this matter. Thus, interim relief
is reasonable as it will allow Lanai Island Holdings, LLC "to
make significant investments in the substantial unregulated
assets which will directly benefit the people of Lanai, while at
the same time allowing the Commission to take the time to fully
review the indirect transfer of the [three public utilities] .

3. If the commission ultimately does not approve the
indirect transfer and sale, Applicants propose, and Lanai Island
Holdings, LLC does not object to, transferring the three

Lanai-based public utilities to Castle & Cooke, Inc. (ultimate

parent entity the David H. Murdock Revocable Trust), as Castle &

>ppplication, at 23; see also Application, at 24.

npplication, at 23.
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Cooke Resorts, LLC and its other non-regulated subsidiaries will
have been transferred to Lanai Island Holdings, LLC.>®

1, The three public utilities will continue their
operations under their respective names and commission-approved
tariffs, including their rates, with no anticipated changes in
their operations.57

The commission's general supervision over public
utilities, 1including motor carriers, 1is set forth in HRS
chapters 269 and 271. Of particular note, HRS §§ 269-6(a},
271-1, and 271-9 state in part:

General powers and duties. (a) The public
utilities commission shall have the general
supervision hereinafter set forth over all public
utilities, and shall perform the duties and
exercise the powers imposed or conferred upon it
by this chapter

HRS § 269-6(a); see also HRS § 269-1 (the definition of public
utilities includes the transportation of passengers or freight).

Daclaration of policy. The legislature of
this State recognizes and declares that the
transportation of persons and of property, for

commercial purposes, over the public highways of
this State constitutes a business affected with

**Application, at 6.
**application, at 5 and 19.

"application, at 21-22.
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the public interest. It is intended by this
chapter ([271, HRS,] to provide for fair and
impartial regulation of such transportation in the
interest of preserving for the public the £full
benefit and use of the highways consistent with
the public safety and the needs of commerce; to
promote safe, adequate, economical, and efficient
service and foster sound economic conditions in
transportation and among the several carriers, to
encourage the establishment and maintenance of
reasonable rates and charges for transportation
and related accessorial service, without unjust
discrimination, undue preference or advantage, or
unfair or destructive competitive practices. This
chapter [271, HRS,] shall be administered and
enforced with a view to carrying out the above
declaration of policy.

HRS § 271-1.

2012-0157

General duties and powers of the commission.
(a) The general duties and powers of the
public utilities commission shall be:

(1) To regulate common carriers by motor
vehicle, and to that end the commission
shall establish reasonable requirements
with respect to continuous and adequate
service, leasing of motor wvehicles,
uniform system of accounts, records, and
reports, and preservation of records.

(3) To administer, execute, and enforce this

chapter (271, HRS, ] to make all
necessary orders in connection
therewith, and to prescribe rules,
regulations, and procedures for the
administration.

{(4) For purposes of the administration of

this chapter [271, HRS], to inquire into
the management of the business of motor
carriers, and into the management of the
business of persons centreolling,
controlled by, or under common control
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with, motor carriers to the extent that
the business of these persons is related
to the management of the business of one
or more motor carriers, and the
commission shall keep itself informed as
to the manner and method in which the
same are conducted, and may obtain from
the carriers and persons such
information as the commission deems
necessary to carry out the provisions of
this chapter [271, HRS].

HRS § 271-9(a).

It is well-settled that "[aldministrative agencies are
created by the legislature, and the legislature determines the

bounds of the agency's authority." Paul's FElec. Serv., Inc. v.

Befitel, 104 Hawai'i 412, 417, 91 P.3d 49°94, 499 (Haw. 2004). As
such, "[a]ln administrative agency can only wield powers expressly
or implicitly granted to it by statute. However, it is well
established that an administrative agency's authority includes
those implied powers that are reasonably necessary to carry out
the powers expressly granted. The reason for implied powers is
that, as a practical matter, the legislature cannot foresee all
the problems incidental te carrying out the duties and

responsibilities of the agency." Haole v. State, 111 Hawai'i

144, 152, 140 P.3d 377, 385 (Haw. 2006) (quoting Morgan v.

Planning Dep't, County of Kauai, 104 Hawai'i 173, 184, 86 P.3d

982, 993 (Haw. 2004)).
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approve

Moreover, with respect to the commission's authority to

just and reasonable rates for public utilities,

§ 269-16 states 1in part:

2012-0157

Regulatioen of utility rates; ratemaking
procedures. (a) All rates, fares, charges,
classifications, schedules, rules, and practices
made, charged, or observed by any public utility
or by two or more public utilities jointly shall
be just and reasonable and shall be filed with the
public utilities commission

{b) No rate, fare, charge, classification,
schedule, rule, or practice, other than
one established pursuant to an automatic rate
adjustment clause previously approved by the
commission, shall be established, abandoned,
modified, or departed from by any public utility,
except after thirty days' notice to the commission
as prescribed in section 269-12(b), and prior
approval by the commission for any increases in
rates, fares, or charges. The commission, 1in its
discretion and for good cause shown, may allow any
rate, fare, charge, classification, schedule,
rule, or practice to be established, abandoned,
modified, or departed from upon notice less than
that provided for 1in section 269-12(b). A
contested case hearing shall be held in connection
with any increase in rates, and the hearing shall
be preceded by a public hearing as prescribed in
section 269-12(c), at which the consumers or
patrons of the public utility may present
testimony to the commission concerning the
increase. The commission, upon notice to the
public utility, may:

(3} Do all things that are necessary and in
the exercise of the commission's power
and jurisdiction, all of which as so
ordered, regulated, fixed, and changed
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are just and reasonable, and provide a
fair return on the property of the
utility actually used or useful for
public utility purposes.

HRS § 269-16.°8

In In re Kauai Elec. Div. of Citizens Util. Co. ("In re
Kauai Elec. Div."), 60 Haw. 166, 590 P.2d 524 (1978), the Hawaii
Supreme Cocurt ("Court") held that the commissicn's authority to

grant interim rate increases to public utilities, conditioned con
a refund provision, was necessarily implied from the commissiocn's
express autheority to regulate rates and supervise public
utilities operating within the State, and was to be implied from

the express authority granted tc the commission under HRS

§ 269-16 (now HRS § 269-16(b) (3)) to "do all things . . . which
are necessary and in exercise of such power and
jurisdiction . . . all of which shall be just and reasonable."®®

58Concomitantly, in accordance with HRS § 271-2, HRS
§ 269-16 does not apply to the regulation of motor carriers.
See HRS § 271-2 (HRS § 269-16 shall not, in any respect, apply
to the regulation of motor carriers).

**The Court noted that "the Commission's power to order a
refund as a condition to an interim rate increase [was] a valid
exercise of its authority to regulate rates, provided that the
interim rate increase order [was] 1itself reascnable under the
circumstances." In re Kauai Elec. Div., 60 Haw. at 180,
590 P.2d at 535.

On December 19, 1978, the Court issued its decision in In
re Kauai Elec. Divwv. On June 12, 1984, Act 289 tock effect,
which adopted the language set forth in HRS § 269-16(d),
authorizing the commission to issue interim rate decisions based
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The commission applies the reasonable and public
interest standard in determining whether to grant interim relief,
subject to the issuance of its final decision.®

Here, while Applicants allude to Lanai Island Holdings,
LLC's ability to make "significant investments in the substantial
unregulated assets" 1in the event of the commission's interim
approval, the commission's focus is on the regulated assets and
operations of the three public utilities.

The commission chooses to proceed with its interim
action, so as not to Jjeopardize the June 27, 2012 closing date
for the overall purchase and sale transaction, subject to the

commission's right to ultimately disapprove the indirect transfer

and sale of the three public utilities. This and other

on a finding of probable entitlement, and subject to refund with
interest, to the extent applicable. See Act 289, Session Laws
of Hawaii 1984, §1, at 898-99.

¥5ee, e.g., In re Kauali Island Util. Coop., Docket
No. 2012-0003, Interim Decision and Order No. 30245, filed on
March 7, 2012 (approving on an interim basis the electric
utility's fuel supply agreement and other related matter); In re
Hawaiian Elec. Co., Inc., Docket No. 2007-0408, Interim Order
No. 23882, filed on December 10, 2007 {(approving on an expedited
basis the electric wutility's request to sell 46 kilovolt
insulators to assist the United States Army's efforts to restore
electrical service to Schofield Barracks); and In re Hawaiian
Elec. Co., Inc., Docket No. 04-0335, Interim Order No. 21470,
filed on November 19, 2004 (approving on an expedited basis the
electric utility's request to immediately sell materials to
assist the University of Hawaii-Manca's efforts to restore power
to certain campus buildings in the aftermath of the October 2004
flooding) .
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conditions imposed by the commission in this interim decision
provide sufficient safeguards for allowing the indirect transfer
and sale of the three public utilities to proceed, pending the
commission's final review of this matter. The commission's
pfeliminary findings cn the merits, as set forth in this interim
decision (Section II.B.2, Commission's Preliminary Findings,
below), provide further support for issuing this interim

decision,

B.

Indirect Transfer and Sale

1.

Standards of Review

Applicants seek the commission's approval of the
indirect sale and transfer of the three public utilities from
Castle & Cooke, Inc. to Lanail Island Holdings, LLC pursuant to
HRS §§ 269-7 and 269-17.5. Applicants acknowledge the
commission's broad authority, pursuant to HRS § 26%-7(a), to
review the sales of stock which transfer the ownership the public

utilities.®!

“lapplication, at 12.
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HRS § 269-7(a) states:

Investigative powers. {a) The public
utilities commission and each commissioner shall
have power to examine into the condition of each
public utility, the manner in which it is operated
with reference to the safety or accommodation of
the public, the safety, working hours, and wages
of its employees, the fares and rates charged by
it, the wvalue of 1its physical property, the
issuance by it of stocks and bonds, and the
disposition of the proceeds thereof, the amount
and disposition of its income, and all its
financial transactions, 1its Dbusiness relations
with other persons, companies, or corporations,
its compliance with all applicable state and
federal laws and with the provisions of its
franchise, charter, and articles of association,
if any, its classifications, rules, regulations,
practices, and service, and all matters of every
nature affecting the relations and transactions
between it and the public or ©persons or
corporations.

HRS § 269-7(a).

The provisions of HRS § 269-7(a) are broad, and in
essence, vest in the commission the authority to examine all

transactions that affect or may affect the public whom the

62

utility serves. Accordingly, the commission:

®2In re South Kohala Water Corp., Docket No. 2011-0315
("Docket No. 2011-0315"), Decision and Order No. 30068, filed on
December 28, 2011, at 10 n.16 ({(citing to In re Maunalua Asscoc.,
Inc., Docket No. 97-0330, Decision and Order No. 16175, filed on
January 27, 1998, at 4-5}.
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has the authority to investigate whether actions
of the parent corporation may have an impact on
the public wutility's fitness, willingness and
ability to provide services or on the rates, terms
and conditions that are charged for such service.
However, it 1s wunder this investigative power,
that the commission has Thistorically asserted
jurisdiction to review the corporate transactions
of a parent entity and 1its effects on the
regulated entity{.]

In re South Kchala Water Corp., Docket No. 2011-0315, Decision

and Order No. 30068, at 10 {(quoting In re Hawaii-Am. Water Co.,

Docket No, 2006-00895, Decision and Order No. 22511, filed on
June 5, 2006, at 14-15 ({internal quotation marks and citations
omitted)). In effect, a parent level transaction which involves
the transfer of a public utility's assets and operations is
reviewed by the commission under HRS § 269-7(a) to determine
whether the transaction 1is reasonable and consistent with the
public interest.®  Such transaction is reasonable and in the
public interest if it will not adversely affect the public

utility's regulated services, as authorized by its CPCN.®

Tn re South Kohala Water Corp., Docket No. 2011-0315,
Decision and Order No. 30068, at 11 n.18 (citing to Docket
No. 2006-0095, Decision and Qrder Ne. 22511, at 15-16).

®pocket No. 2011-0315, Decision and Order No. 30068, at 11
n.19 (citing to HRS § 269-7.5(c)).
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Meanwhile, HRS § 269-17.5 states:

Issuance of voting stock; restrictions.
(a) For purposes of this section "foreign
corporation" means a foreign corporation as

defined in section 235-1 or a corporation in which
a majority of the voting stock is held by a single
foreign corporation as defined in section 235-1.

(b} "Nonresident alien" means a person not a
citizen of the United States who is not defined as
a resident alien by the United States Citizenship
and Immigration Services.

{c)] No more than twenty-five percent of the
issued and outstanding voting stock of a
corporation organized under the laws of the State
and who owns, controls, operates, or manages any
plant or equipment, or any part thereof, as a
public utility within the definition set forth in
section 269-1 shall be held, whether directly or
indirectly, by any single foreign corporation or
any single nonresident alien, or held by any
person, unless prior written approval 1is obtained
from the public utilities commissiecn, or unless a
transaction is exempt. An exempt transaction is:

(1) Any purchase or sale by an underwriter;
or

(2) A transaction to acquire shares of a
corporation with less than one hundred
shareholders and less than $1,000,000 in
assets.

Every assignment, transfer, contract, or agreement
for assignment or transfer or any shares in
violation of this section shall be void and of no
effect; and no such transfer shall be made on the
books of the corporation. Nothing herein shall be
construed to make illegal the holding of stock
lawfully held, directly or indirectly, prior to
June 4, 1977,

HRS § 269-17.5.

2012-0157
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HRS § 235-1, in turn, states:

"Corporation" means the same as in the Internal
Revenue Code. A '"domestic corporation" is one
organized under the laws of the State. A "foreign
corporation”™ is any other corporation.

HRS § 235-1.

Applicants request for commission approval pursuant to
HRS § 269-17.5 1is unclear, confusing, and incomplete. Stated
verbatim, Applicants make the following reguest:

Because Buyer seeks to acquire all of the stock of

CC Resorts, which is the parent company to Manele

Water, Lanal Transportation, and Lanail Water {all

Hawali public utility corporations), Commission

approval is required.

Application, at 11.

Here, Lanai Island Holdings, LLC, i.e., the buyer, is a
Hawaii limited 1liability company, and thus, is not a "foreign
corporation"” as that term 1s defined in HRS § 235-1. It is
therefore unclear as to whether Applicants seek the commission's
approval on the basis thét the buyer is "any single foreign
corporation,” "any single nonresident alien," or "any person:h
Applicants provide no explanation in this regard.

Based on the commission's reading of the Application,
the Companies appear to reason that: (1) Lanai Island Holdings,
Inc.'s wultimate parent entity 1s the Lawrence J. Ellison

Revocable Trust, and the settlor of this trust is a person:
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and/or (2) Octopus Holdings, L.P. and Tentacle Corporation are
California entities, and thus, somehow constitute a single
foreign corporation. However, with respect to the latter
scenario, the purchaser is Lanai Island Holdings, LLC, and not
the two California entities.®

Applicants, thus, fail to meet their burden of
explaining how or why HRS § 269-17.5 applies.

As, part of 1its review process, the commission would
normally require Applicants to clarify and explain in writing
this confusion. Here, however, given the time constraints, it is
impractical for the commission to issue information requests at
this juncture. Accordingly, as part of this interim decision,
the commission chooses to review the indirect transfer and sale
request pursuant to HRS § 269-17.5, to the extent applicable. 1In
this regard, the commission recognizes that a transaction that is
subject to HRS § 269-17.5 is void and of no effect, unless the
commission's prior written approval is obtained. Clarification

will come later.

%*see Application, 9-10 (describing the ownership structures
of Lanai Island Holdings, LLC, Octopus Holdings, L.P., and
Tentacle Corporation) and 14; and Exhibit I (Lanai 1Island
Holdings, LLC and Octopus Holdings, L.P. are directly or
indirectly under common ownership, and as such, are sister
entities).
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The commission applies the reasonable and public
interest standard in its review of a transaction that is subject
to HRS § 269-17.5.°%°

As a final matter, BApplicants neglect to mention or
discuss any of the provisions set forth in the Motor Carrier Law,
HRS chapter 271. Of particular note, HRS § 271-2 states:

Administration; governing provisions of cther
acts. Y This chapter [271, HRS, ] shall ©be
administrated by the public utilities commission

of the State and the provisions of this chapter

and of chapter 269, [HRS], not inconsistent with

this chapter (271, HRS], shall govern its

administration; provided that sections 269-4,

269~9, 269-11, 269-16 to 269-28 and 269-30 shall

not, in any respect, apply to the reqgulation of
motor carriers.

HRS § 271-2.

Based on a plain reading of HRS § 271-2, HRS § 269-17.5

does not apply to the indirect transfer and sale of Lanai

Transportation Company, Inc., a common carrier of passengers.
Thus, the commission proceeds with reviewing the indirect
transfer and sale of: {1} Manele Water Resources, LLC and Lanai
Water Company, 1Inc. (the wastewater and water utilities,

respectively) pursuant to HRS § 269-7(a), and to the extent

%In re Princeville Util. Co., Inc. and Princeville PUC,
LLC, Docket No. 04-0292, Decision and Order No. 21564, filed on
January 27, 2005.
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applicable, HRS § 269-17.5; and (2) Lanai Transportation

Company, Inc., pursuant te HRS § 269-7(a).

z2.

Commission's Preliminary Findings

The commission preliminarily finds and concludes that:
(1) Lanai Island Holdings, LLC is fit, willing, and able to
provide the three public utility services; {(2) the rates, terms,
and conditions of such utility services will not be
detrimentally affected by the indirect transfer and sale; and
{3) the indirect transfer and sale will not appear to adversely
affect their regulated services, as authorized by their
respective CPCNs. The commission, based on Applicants’

representations, specifically finds:

1. Lanai Island Holdings, LLC's ultimate parent
entity is the Lawrence J. Ellison Revocable Trust. Mr. Ellison,
in turn, is the Settlor of said trust. Forbes places

Mr. Ellison's net worth at approximately 36 billion dollars.®

2. Lanai Island Holdings, LLC's pro forma balance
sheet 1is filed under confidential seal. The equity listed
therein 1is substantial - "hundreds of millions in dollars of

®“mpplication, at 4; and Exhibit D (excerpt from Forbes'
Annual Profile of the World's Billionaires as of March 2012).
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dollars in equity value to support the [three public utilities']

operations and management, post-closing."®®

3. The overall purchase and sale transacticn will be
unleveraged, i.e., debt free.®® Thus, no financing or borrowing
costs should be incurred by any of the three public utilities,
and more specifically, their respective ratepayers and
customers. Moreover, "there will be no security agreements,
mortgages, or deeds of trust which may affect the [three public
utilities'] ownership and continued use of property utilized in
the provision of their regulated services."’®

4. Lanai Island Holdings, LLC "agrees to not seeck
rate recovery of any goodwill amecrtization, acquisition premium
costs, goodwill impairment charges, or transaction or transition
costs incurred as a result of the indirect transfer of the
[three public utilities].””

5. The financial commitment letters that will be

generated by Lanai Island Holdings, LLC and Octopus Holdings,

L.P. will cover all three public utilities, and not just Lanai

®Application, at 14; see also Exhibit € (Lanai Island
Holdings, LLC's pro forma balance sheet) {confidential seal).

“npplication, at 4 and 15.
application, at 14.

application, at 17.
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