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Aloha Commissioners and Staff,
The Public Utilities Commission (“Commission”) suggested dividing this docket into
greenhouse gas (“GHG”) and non-GHG briefs (“silo briefs”) and suggested dividing the
Performance-Based Regulation docket into a series of sequential briefs (“sequential briefs”)
where each brief cover the same material but in greater granularity than the previous brief Our
brief follows the latter approach. This sequential brief is divided into seven sections: (1)
introduction, (2) the theory of the case (3) parties and participants, (4) procedural history, (5)
preliminary matters, (6) initial responses to the Commission's identified issues, (7) conclusion,
and (8) Exhibits.
We chose the sequential expansion approach because forest-based bioenergy doesn't
conveniently fit into silo analysis; it is more complex and more interdisciplinary than virtually
any other energy process—it involves a delicate, dynamic, temporal, spatial analysis, with non
point source impacts, with feedback mechanisms involving vegetation, soil, land, air, water,
geography, and burning, and with great amounts of uncertainty and unintended side effects. This
proceeding is timely as Dorian rain-bombs the Bahamas, and as the Amazon Rainforest bums.
Life of the Land (LOL”) has no financial interest in the outcome—our only financial interest is
two shares of Hawai'i Electric Industries stock so we can attend shareholder meetings—we seek
a sustainable future that promotes life, justice and equity in an open, transparent, and accountable
way. We seek to protect our constitutoonal right to a clean and healthful environment.
Ti INTRODUCTION
Hawai'i Electric Light Company (“HELCO”), a subsidiary of Hawai'i Electric Company
(“HECO”), which in turn is a subsidiary of Hawai'i Electric Industries (“HEI”), and Hu Honua
(“applicant”) have submitted a Eorest Incinerator-based (“Eorest Incinerator” or “project”) Power
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Purchase Agreement (“PPA”) to the Commission for approval. The Forest Incinerator is
designed to incinerate a carbon sink, to provide high-priced electricity to the economcally
strapped Big Island community. This filing is Life of the Land's preliminary brief limited by Hu
Honua's refusal to meaningfully respond to past written disclosure requests.^ The "'Burden of
proof means the obligation of a party to establish by evidence a requisite degree of belief
concerning a relevant fact in the mind of the trier of fact. The burden of proof may require a
party to establish the existence or nonexistence of a fact by a preponderance of the evidence or
by clear and convincing proof."^ In the past proceedings, many of Hu Honua's assertions have
been presented without challenge because the Public Utilities Commission limited the scope of
the issues Life of the Land could address, and because the previous Public Utilities Commission
proceedings have lacked cross-examination. As a result of the Hawai'i Supreme Court ruling.
Life of the Land can now address all issues. "[T]he purpose of cross-examination is to test the
credibility of statements made during direct examination."^ Life of the Land is patiently waiting
for what we are legally allowed to have: the right to cross-examine public relations spin and
unsubstantiated allegations that asserts that climate destruction is in the public interest. “Rules of
evidence; official notice. In contested cases: [] (3) Every party shall have the right to conduct
such cross-examination as may be required for a full and true disclosure of the facts.Hu Honua
has cloacked itself behind a wall of obstructionism for too long. Hu Honua's hubris, its disdain
for public disclosure of relevant facts, its contempt for those seeking to understand the

^ Order No. 36456, Aug. 6, 2019, “Parties and Participants shall file supplemental briefing.'
^ Rule 301, Hawaii Rules of Evidence, HRS 626-0001-301
^ Law & The Courts. Volume 2 - Court Procedures, p. 22, American Bar Assn (2010)
https://www.transinterpreting.eom/uploads/5/0/9/2/50929351/barassociationbook.pdf
4 HRS §91-10
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unintended consequences of the project, its arrogance, must give way to a scientific, legal, and
moral evaluation of whether the proposed project is reasonable and in the public interest.
It is instructive to read a perspective regarding the pros and cons of biofuels, and the
multi-layered nature of environmental and greenhouse gas impacts, written by governmental
advocates of biofuels back in 1993.
“Environmental issues arise with the cultivation of each feedstock
and with each step in the process of its conversion to fuel.”
“For example, in terms of reducing carbon dioxide emission, forests
can play two positive roles. They can be used to sequester carbon
dioxide, or they can be cultivated and harvested in order to substitute
for fossil fuel usage. Which option minimizes emissions depends on
a variety of parameters, including the growth rate, the current stock,
and the harvesting and conversion efficiency.”
“CONCLUSION It is not inevitable that all types of biomass are
significantly more climate neutral or more ecologically sound than
the alternatives, nor can they be expected to totally displace fossil
fuels. Critics of biomass are quick to point out the many
uncertainties surrounding the largely unchartered territory of large
scale commercial application of most biomass fuels. Specific
potential negative impacts of feedstock cultivation include erosion,
chemical runoff and ecosystem simplification, habitat destruction on
cropland producing traditional agricultural crops and energy crops.
Interestingly, the potential benefits are in the same areas. How
biomass production is ultimately implemented becomes the key
issue.[emphasis added]

Bill McKibben (August 15, 2019):
"Of all the solutions to climate change, ones that involve trees make
people the happiest. Earlier this year, when a Swiss study announced
that planting 1.2 trillion trees might cancel out a decade’s worth of
carbon emissions, people swooned [] So it may surprise you to learn

^ Environmental Issues Related to Biomass: An Overview by Merritt Hughes, Office of Energy
United States Department of Agriculture; Jack W. Ranney Oak Ridge National Laboratory. First
Biomass Conference of the Americas in Burlington, Vermont, August 3-September 2, 1993.
Volume III Environmental Issues, pp. 1553-65.
https://www.nrel.gov/docs/legosti/old/5768v3.pdf
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that, at the moment, the main wav in which the world employs trees
to fight climate change is by cuttingthem down and bumingthem."^
[emphasis added]
New York Times (August 26, 2019):
"As the world’s largest rainforest, the Amazon is home to a fifth of
the earth’s supply of fresh water. And it serves as an important
'carbon sink,' soaking up carbon dioxide and helping keep global
temperatures from rising. That has led many world leaders and
environmentalists to see the Amazon as an invaluable piece of world
heritage that must be zealously conserved."
"Earlier this month, a group of farmers, loggers and business owners
in Novo Progresso and elsewhere announced they would be setting
coordinated fires as a show of force by industries that resent
enforcement of environmental laws."^
Swedish climate activist Greta Thunberg (Sept. 10. 2019):
“By ‘panic’ I don’t mean [world leaders should] literally panic, but
that we and they step out of our comfort zone, because the planet is
outside its comfort zone [] What I want people to do now is to
become aware of the crisis that is here. I tell world leaders the
science, and how it looks like. [] It actually had a lot of impact when
you speak truth to power and you don’t bother to be polite [] We
cannot focus on what we can or cannot say; we must speak clearly
on what is happening.”^

ID THEORY OF THE CASE
The theory of the case is a short, coherent, and accurate statement of the relief we are entitled,
that will be demonstrated as the proceeding moves forward. The Forest Incinerator project
should be rejected since better alternatives exist, the financial costs are unreasonably high, the

^ https://www.newyorker.com/news/daily-comment/dont-bum-trees-to-fight-climate-changeletthem-grow
^ Amid Outrage Over Rainforest Fires, Many in the Amazon Remain Defiant
https://www.nytimes.com/2019/08/26/world/americas/brazil-amazon-rainforest-fire.html
^ CBS This Morning
https://thehill.com/policy/energy-environment/460668-climate-activist-greta-thunberg-theplanet-is-outside-its-comfort
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climate impacts are unreasonable, and Hu Honua has been unwilling to file meaningful data.The
four theories are: (a) better alternatives exist (b) financial costs are unreasonable (c) climate
impacts are unreasonable (d) missing data is unethical.
II-At 1st THEORY OF THE CASE: BETTER ALTERNATIVES EXIST
The Forest Incinerator project should be rejected since the proposal has unreasonable
environmental impacts. Like other combustion generators powered by fossil fuels (oil, coal, gas)
- the Forest Incinerator would release unacceptible levels of toxics and greenhouse gases into
our already overloaded atmosphere. Solar and/or wind combined with storage can meet all of the
utilities needs, have much smaller environmental impacts, and, among the choices available in
Hawai'i, have far lesser negative climate change impacts.
Eight health organizations—Allergy & Asthma Network, American Academy of
Pediatrics, American Lung Association, American Public Health Association, Asthma and
Allergy Foundation of America, National Association of County & City Health Officials,
National Environmental Health Association, and Physicians for Social Responsibility-sent a
letter to Congress in 2016:

“The undersigned public health, medical and nursing organizations
urge you to oppose policies that would encourage or expand the use
of biomass for electricity production. Biomass is far from 'clean' burning biomass creates air pollution that causes a sweeping array
of health harms, from asthma attacks to cancer to heart attacks,
resulting in emergency room visits, hospitalizations, and premature
deaths. [] We urge you to protect human health by supporting the
development of truly clean, carbon-free sources of energy such as
solar energy and wind power.

^ https://www.lung.org/assets/documents/advocacy-archive/health-organizations-letterbiomass.pdf
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II-B) 2nd THEORY OF THE CASE; FINANCIAL COSTS ARE UNREASONABLE
The Forest Incinerator project should be rejected since the proposal has unreasonable
financial costs. The Forest Incinerator may have been cost-effective from a purely financial
analysis when it was proposed a decade ago. However, since that time, the levelized cost of
electricity (“LCOE”) for biomass incineration has been level, while the cost of solar, wind, and
storage, have plummeted, and are now the cheapest forms of energy in Hawai'i, across the U.S.,
and around the world.
II-O 3rd THEORY OF THE CASE: CLIMATE IMPACTS ARE UNREASONABLE
The Forest Incinerator project should be rejected since the proposal has unreasonable climate
impacts. Climate change will have the greatest impact of people tied to geographic spots, the
native people of the world. We live on the ancestral lands of the native people of this
archipelago. The world we live in is fragile. We are in the middle of the worth's sixth mass
extinction era, facing unprecedented atmospheric greenhouse gas levels in the recorded history
of mankind, facing a non-linear, disruptive, dynamic, and disturbing future, where 500 year
floods occur ever decade, where intense hurricanes and storm systems slow down and rain bomb
communities, and where an ever-changing new normals bring new deadly terms into the
vernacular.
784 Scientists:
“Even if forests are allowed to regrow, using wood deliberately
harvested for burning will increase carbon in the atmosphere and
warming for decades to centuries - as many studies have shown even when wood replaces coal, oil or natural gas. The reasons are
fundamental and occur regardless of whether forest management is
'sustainable.' Burning wood is inefficient and therefore emits far
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more carbon than burning fossil fuels for each kilowatt hour of
electricity produced.”^*^
The bottom line is the Hu Honua is out to make money. The project isn't being proposed
as an environmental anything. Therefore Hu Honua tosses out assertions without analysis or
allowing for community questions. Hu Honua has stated over and over for 11 years that their
process is carbon neutral. However, as Upton Sinclair pointed out, "It is difficult to get a man to
understand something, when his salary depends upon his not understanding it!"^^ Hu Honua's
approach is to say that their project promotes sustainability over and over and over again,
assuming if they say it enough, then people will simply assume that it is true. As a Victorian
women noted 150 years ago, “If a lie is only printed often enough, it becomes a quasi-truth, and
if such a truth is repeated often enough, it becomes an article of belief, a dogma, and men will
die for it.”^^ Life of the Land, like Greta, supports concepts that are proven scientifically, and are
ethical and just.
II-Dt 4th THEORY OF THE CASE: MISSING DATA IS UNETHICAL
The Forest Incinerator project should be rejected since the developer has continually failed to
provide sufficent documentmentation to justify approving anything. The inadequate and sparse
record combined with a lack of cross-examination leads reasonable people to conclude that the
project can't be justified. Issues can't be addressed in any detail since Hu Honua has not
provided documentation on what percent of the fuel may be imported, what percent may be

Letter from Scientists to the EU Parliament Regarding Forest Biomass (updated January 14,
2018) http://www.pfpi.net/wp-content/uploads/2018/04/UPDATE-800-signatures_ScientistLetter-on-EU-Forest-Biomass.pdf
I, Candidate for Governor: And How I Got Licked (1935), Upton Sinclair, ISBN 0-520-081986; repr. University of California Press, 1994, p. 109.
Isabella Jane “Isa” Blagden, The Crown of a Life, Volume III, p. 155, 1869
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eucalyptus trees, what leases have been signed,

what the clear-cutting and re-growth operations

look like, what the anticipated air, water and land-based emissions will be, how waste will be
disposed of, and other relevant non-fiscal matters. Various HECO, HELCO, and HHB statements
have been made in the media regarding upstream, downstream, and silo emissions—some of them
contradictory—all lacking credibility—because none of them have been subject to crossexamination.
IIP PARTIES AND PARTICIPANTS
The parties are HELCO, Hu Honua, and the Consumer Advocate. The participants are
Life of the Land, Tawhiri,^"^ and Hamakua Energy.
III-At LIFE OF THE LAND
Life of the Land (“LOL”) is a Hawai'i non-profit public interest organization founded in
Lebruary 1970, one month after the National Environmental Policy Act (“NEPA”) became the
law of the land, and two months before the first Earth Day.^^ Life of the Land is concerned
about the big picture, the holistic, dynamic, interrealted whole. Life of the Land asserts that
every energy project has positive and negative economic, environmental, social, cultural,
geographic, greenhouse gas, taxpayer and ratepayer impacts. Life of the Land is concerned with
the impacts, externalities and unintended side-effects of energy projects and programs. Life of
the Land believes that the state constitution and state environmental laws must be followed.

This information may have been provided to the Consumer Advocate and the Commission
Owner of the South Point Wind Larm
Hamakua Energy entered the proceedings as in independent company. It is known owned by
Pacific Current, a subsidiary of Hawaiian Electric Industries.
The Honolulu Star-Bulletin Special Section (March 14, 1995) ''Key leaders left mark on the
state during Hawaii’s growth years. [] The effect a person can have on a place is immeasurable.
Here are the 10 people or organizations who, from 1965 to 1975, helped make Hawaii what it is
today.'' The ten were John Bums, Tom Gill, George Helm, Dan Inouye, Patsy Mink, Ah Quon
McElrath, Land Use Commission, Bishop Estate, Unions and Life of the Land.
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Climate change is to serious to screw up with bad metrics and incorrect analysis. Life of the
Land does deep dives, intense research, cross-pollination ideas stuck in silos, questioning
assumptions, models, logical flows, and biases, all from a justice perspective.
Life of the Land has been involved in numerous Hawai'i Public Utilities Commission
dockets dealing with BioEnergy.
Life of the Land worked to bring science, truth, and common sense to the ethanol craze,
starting in the first few years of the 21st century.

Docket No.
2005-0145
2007-0346
2009-0155
2009-0168
2009-0296
2009-0353
2011-0005
2011-0369
2011-0369
2012-0185
2012-0212
2017-0122
2017-0122

Issue
HECO Cobustion Turbine #1
HECO-Imperium
Kahe 3 Biofuel Contract
Maalaea Biofuel Contract
HECO CIP biofuel
HECO-REG Biofuel Contract
HELCO-Aina Koa Pono
Hawai'i BioEnergy
Hawai'i BioEnergy
HELCO-Aina Koa Pono
Hu Honua biomass
Hu Honua biomass
Hu Honua biomass

Order
22244
23965
No #
No #
No #
No #
No #
30270
30687
30632
30739
34554
36382

Date
1-26-06
1-10-08
9-11-09
9-16-09
11-18-09
1-27-10
2-3-11
3-19-12
10-12-12
9-12-12
10-24-12
5-17-17
6-20-19

LOL Status
Intervenor
Intervenor
Participant
Participant
Participant
Participant
Denied, Cited
Commenter
Intervenor
Intervenor
Participant
Participant
Participant

III-Bt HAWAII ELECTRIC LIGHT COMPANY
“Hawaii Electric Light Company, Inc. (“HELCO”) is “a corporation duly organized under the
laws of the Republic of Hawaii on or about December 5, 1894, and now existing under and by
virtue of the laws of the State of Hawaii. HELCO is an operating public utility engaged in the
production, purchase, transmission, distribution, purchase and sale of electricity on the island of
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Hawaii.” HELCO is a subsidiary of Hawaiian Electric Company (“HECO”) which, in turn, is a
subsidiary of Hawaiian Electric Industries (“HEI”).^^
III-C) HU HONUA BIOENERGY
Hu Honua Bioenergy EEC (“Hu Honua”; “HHB”) legally formed in 2008 amid a
political tug-of-war in which Governor Eingle proposed that all Department of Eand and Natural
Resources (“DENR”) leesees on the Hamakua Coast be forced to convert part of their operations
to support the bioenergy industry, and the leasees were not informed of the Board of Eand and
Natural Resources (“BENR”) hearing to carve up their leases.
The Renewable Portfolio Standard metric for measuring renewable energy-based
electricity passed in 2001. Biofuel and hydrogen were considered part renewable—the energy
content of fossil fuel inputs had to be removed. This drive towards setting renewable energy
goals coincided with an ethanol craze. Ethanol was the wonder chemical which would power
vehicles and power plants. Daniel KenKnight founded Ethanol Research Hawaii, EEC in 2002.
Ethanol companies proposed changes to the Renewable Portfolio Standard law which were
adopted by the legislature with the passage of Act 162 (SB 3185 SD3 HD2 CDl), SEH 2006.
The new law stated that no matter how dirty the process used to make biofuels, no matter how
much fossil fuel was used in the process, all biofuels would be considered 100% renewable. The
intent of the law desihned to encourage ethanol facilities to make massive investments in
Hawai'i; investments which never occurred.
Daniel KenKnight and Richard McQuain joined forces when they saw a golden
opportunity on the H^akua Coast. McQuain had an interesting background, he ran the HEI
Power Company in the 1990s when HEI made investments in Guam and the Philippines and

HEECO Apprilcation re Docket Number (“DN”) 2012-0212, p. 6, dated August 30, 2012.
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invested a coal plant in China. HEI lost $100,000,000 and pulled out. Hu Honua was formed by
the KenKnight-McQuain partnership, neither of whom are still with the company. Patricia
Tummons, the Editor of Environment Hawai'i described the 2008 Hamakua Gold Rush.
“[S]tate land on the Big Island experienced the biofuel equivalent of
a gold rush. Bioprospectors - folks wanting to make a fortune from
crops that could be used as feedstock in a variety of biofuel products
- were clamoring to enter into leases with the state Department of
Land and Natural Resources.
Under a law passed in 2002 that was intended to push Hawai'i in the
direction of energy self-sufficiency, the Board of Land and Natural
Resources could negotiate leases of state land directly with
bioenergy companies. Eor several years, no one took advantage of
this new provision, but in November 2008, two companies Hamakua Biomass Energy, EEC, and SunEuels Hawai'i, EEC sought and were granted “approval in principle” to lease thousands
of acres of state land on the Big Island.
The Land Board’s action set in motion a chain of events that left few
parties untouched and fewer still happy. Ranchers who lease large
tracts of state land at a cost of a few dollars an acre per year were up
in arms over the prospect of seeing state land withdrawn from their
leases. Legislators expressed dismay over the expedited treatment
the biofuel companies received - although they were the very ones
who had crafted language providing for just such treatment. And
other prospective biofuel companies were objecting to the apparent
first-come, first-served method that the Land Board employed in
doling out its favors.
Hu Honua appears to have founded CN Renewable Resources, EEC in 2018 as a sister
company to handle the planting, harvesting and hauling of biomass,

and to engage in contracts

with landowners,and to have taken over this role from its parent company. Eor this brief, Hu
Honua refers to Hu Honua Bioenergy EEC, a.k.a. Honua Ola, and all parent companies, sister

https://www.environment-hawaii.org/?p=106
https://hbe.ehawaii.gov/documents/business.html?fileNumber=190578C6
https://energy.ehawaii.gov/epd/public/energy-project-details.html?rid=69-77d4flba859b5197
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companies, subsidiary companies, and interlocking companies that are connected in anyway,
shape, or form to the Financial Incinerator.
IV) PROCEDURAL HISTORY
The procedural history involves many regulatory proceedings: (a) Commission 2008, (b)
Commission 2012, (c) U.S. District Court 2016-17, (d) Commission 2017 (e) U.S. District Court
2018, (f) Hawai'i Supreme Court 2017-19, (g) DOH 2018-19, (h) Commission 2019.
There are three types of legal documents in this proceeding, those found in the Public
Utilities Commission Document Management System (“DMS”) that were officially admitted into
the administrative proceeding in the 2012 and/or 2017 Public Utilities Commission dockets
(“PUC Documents”), public comments filed in the DMS that were not admitted into the
administrative proceeding (“PUC Comments”), and filings in state and federal court proceedings
(“Court Documents”), Together these three types of documents form the Legal Record (“Legal
Record”). The Legal Record contains public documents (“Public Legal Record”) and
confidential documents (“Confidendential Legal Record”). A fourth type of documents consist of
public information and comments (“Public Comments”) that are not found in the Legal Record.
IV-A) PUBLIC UTILITIES COMMISSION (2008)
HELCO requested a Waiver from Competitive Bidding (“Waiver”) for the Hu Honua
Forest Incinerator, docket no. 2008-0143, in 2008. “With respect to the Hu Honua proposal to
HELCO as discussed in Exhibit A, granting the requested waiver is in the public interest in that it
will allow discussions to continue which may not otherwise occur, as HELCO does not presently
have a renewable energy REP on-going or planned for the near future. Also, a waiver will be in
the public interest as it would allow discussions to continue on the provision of ancillary services
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that could assist the utility grid's operation.“Consumer Advocate recommends that the
Commission deny the request for a waiver from the competitive bidding process for the instant
project.The Commission approved the waiver (“2008
Three days after the Commission approved the waiver from competitive bidding,
Timothy Lasocki, Hu Honua Executive Vice President wrote a letter (“2008 Letter”) to the
Commission complaining about the Consumer Advocate's lack of understanding of the issues.
The Consumer Advocate also states that it does not appear that Hu
Honua has secured a contract for either primary or backup fuel and
states that there is a question as to whether Hu Honua can provide
the energy represented in its NUG form. As Hu Honua is not a party
to this docket and this letter is not being submitted in redacted and
unredacted form pursuant to the protective order in place for this
docket, we cannot state here the specific details of Hu Honua's fuel
supply. However, we can state that the Consumer Advocate's
concerns are unfounded and unwarranted. We do need to point out
that the Consumer Advocate never asked HELCO or Hu Honua any
questions about Hu Honua's fuel supply, so the Consumer Advocate
cannot be in a position to suggest that Hu Honua does not have a
fuel supply.)^4
IV-Bt PUBLIC UTILITIES COMMISSION (2012t
HELCO signed and submitted a Power Purchase Agreement (“PPA”) to the Commission
in docket no. 2012-0212 (“PPA-1”). The local community sought to intervene in the proceeding.
Preserve Pepe'ekeo Health and Environment (PPL) asserted that it represented residents, visitors,
and employees of Pepe'ekeo Point. PPHE noted that they had two expert testifiers: Dr. JeanPierre Michaud, a University of Hawai'i, Hilo assistant professor of chemistry, and an expert in

Waiver, p. 3, dated July 16, 2008
Id, pp. 11-12
D&O dated November 14, 2008. LOL noticed numbers missing in the Commission Order log
book. We commented on it. As a reult, for a year, all decisions and all orders had no numbers.
Our bad, we asked for the wrong thing, we should have said, please provide a complete log.
2008 Letter, pp. 2-3, dated Nov. 17, 2008, docket no. 2008-0143
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 14

toxicology and public health issues; and Gary Fa'agau, an active resident of Pepeekeo, an expert
in energy audits and studies for industrial plants, and a Department of Energy (DOE) Best
Practice Qualified Specialist in Process Heating Systems. The Commission rejected the PPHE
Motion to Intervene.
Life of the Land filed a Motion to Intervene (“LOL 2012 MTF’) in PP A-1 on September
7, 2012. The Commission granted Life of the Land participant status. Life of the Land noted in
its filing:
"It is intuitively obvious that
All renewable energy projects are not created equal.
All biofuel projects are not created equal.
All biofuels are not created equal.
In this docket, the comparative analysis is missing.
The utility has an obligation to disclose the fuel source information.
In the meantime we are left with confusing accounts of what might
be used, but not where it will come from."^^
"Biofuels CAN have enormous environmental repercussions
ranging from issues as diverse as water use, land use, air emissions,
transportation, energy consumption, genetic engineering, climate
change, pesticide contamination, non-point source pollution,
increase or decrease in jobs and/or an increase or decrease in labor
union employment, competition with food and/or ranching
operations, health impacts, monocropping, etc. Without knowing
what crop will be grown where and under what conditions, it is
impossible to tell what would be the impacts of this proposal.
The Commission issued Order No. 30739 ("Order No. 30739") in Docket No. 2012-0212,
dated October 24, 2012._PPA-1 was approved by the Commission on December 20, 2013. The
HELCO-Hu Honua deal fell apart. The Commission described the circumstances leading to the

LOL 2012 MTIp. 5
LOL 2012 MTIp. 6
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termination of PPA-1, including that Hu Honua filed an untimely appeal and that Hu Honua
admitted that it missed project milestones.
IV-C) U.S. DISTRICT COURT (2016-17)
Following Hu Honua's untimely and improper appeal to the Commission, Hu Honua
filed two sequential complaints in federal court. Hu Honua filed its original Complaint on
November 30, 2016 and its 96-page First Amended Complaint (“FAC”) on January 27, 2017.
The lawsuit alleged conspiracy or conspiracies involving federal antitrust and related state-law
claims against HEI, HECO, HELCO, NextEra Energy, Inc. (“NextEra”); and Hamakua Energy
Partners, L.P. (“HEP”). Hu Honua raised two issues: the proposed HECO-NextEra merger
(“merger”) announced on December 3, 2014 and the proposed HELCO acquisition (“proposed
purchase”) of HEP announced on December 23, 2015. The U.S. District Court issued a decision
on December 19, 2017 rejecting Hu Honua's attempt to shift the failure fromthemselves to
others. The court noted, “Hu Honua began construction in late October 2012, but was unable to
complete the facility by the end of 2015, as contemplated by the Hu Honua PPA, because of
disputes with its construction contractor, labor union issues, and related litigation. [] HEP
provides a listing from Hawaii state court records of 28 different legal actions against Hu Honua
during this time period, including one that resulted in Hu Honua losing control of the facility
until it paid a stipulated judgment. [] Although the court has not reviewed the substance of these

ORDER NO. 33901, dated Sept. 8, 2016, “DISMISSING HU HONUA BIOENERGY, EEC'S,
REQUEST EOR COMMISSION ACTION
Hu Honua Bioenergy, EEC v. Hawaiimi Elec. Indus., Inc. Civ. No. 16-00634 JMS-KJM.
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actions, the court takes judicial notice of the existence and number of state court actions. [] Hu
Honua’s federal antitrust claims lack plausibility as to both NextEra and HEP.”
IV-D) PUBLIC UTILITIES COMMISSION (2017)
HELCO and Hu Honua signed a Settlementy Agreement. The Hawaii Tribune-Herald
published a story in May 2017 quoting HELCO President Ignacio: “The contents of the
settlement agreement are confidential. I can’t speak to it.”^*^ As a result of a Hu Honua-HELCO
settlement agreement, an updated PPA contracted was submitted to the Commission (“PPA-2” or
“A&R PPA”). HELCO filed a Memorandum in Support of Request to Waive framework for
Competitive Bidding (“HELCO 2017 Memo”), dated May 30, 2017, DN 2017-0122. The
Commission issued Order No. 34597 (“Order No. 34597”) dated June 20, 2017 re-opening
docket no. 2017-0122. "[T]he commission finds it appropriate to maintain LOL, Tawhiri, and
hep's

participant status on this issue (Issue 2.b., above) [] Accordingly, the commission finds it

appropriate to maintain LOL's participant status on the specific sub-issue of whether the energy
price components properly reflect the cost of biomass fuel supply (Issue 2.a.i., above).
Life of the Land asked Hu Honua a serious of Information Requests regarding air pollution,
ocean pollution, endangered species and alien pests. “Hu Honua has not yet made a decision
regarding whether leucaena will be used as a future fuel.^^ In a follow-up question, LOL asked,
“Is leucaena on the International Union for Conservation of Nature (''lUCN') Red List as one of
the 100 most invasive species in the world? Hu Honua responded: “Hu Honua objects to this

J. Michael Seabright, Chief United States District Judge, Order dated December 19, 2017.
https://www.govinfo.gOv/content/pkg/USCOURTS-hid-l_16-cv-00634/pdf/USCOURTS-hidl_16-cv-00634-0.pdf
https://www.hawaiitribune-herald.eom/2017/05/25/hawaii-news/helco-hu-honua-settlefederal-lawsuit/
Order No. 34597, p. 7
Hu Honua Response to LOL-IR-15, dated Jun 20, 2017.
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 17

question.Hawaiian Electric Industries CEO Constance Lau addressed VERGE Hawai'i 2017,
noting that the community must have a voice on community concerns, bird kills, bat kills; they
are all important issues that must be on the table. LOL asked about the presence of bats and birds
at the proposed logging sites. To all three parts of the question, Hu Honua gave the same
answer: “Hu Honua objects to this question. It is not relevant or material.Hu Honua refused to
answer all questions relating to air monitoring and air pollution records.LOL asked about the
potential impact to oceans. “How close are the Hu Honua injection wells to the ocean?” Hu
Honua objected and refused to answer the question.In response to the obstructionism, several
community members filed comments that are available to peruse on the Commission's
Document Management System.LOL acquired a tape of a Hu Honua community meeting
where Hu Honua officials made various claims regarding carbon neutrality, the need for an
Environmental Impact Statement, etc. LOL asked if the transcript of the tape was accurate and
reflected the views of Hu Honua. LOL provided web addresses for the three tapes. Hu Honua
refused to answer any question regarding the accuracy of what Hu Honua officials expressly
asserted to the community.The refusal of Hu Honua to publicly agree with what they said in
private led to deep mistrust within the community. Hu Honua objected to answering whether
climate change is a public interest issue.

Instead, Hu Honua provided analysis comparing their

Hu Honua Response to LOL-IR-83
Hu Honua Response to LOL-IR-76 dated June 29, 2017
Hu Honua Response to LOL-IR-86 and LOL-IR-87.
Hu Honua Response to LOL-IR-78 dated June 29, 2017
Lor example, Claudia Rohr filed a comment on May 31, 2017. "The environmental cost of the
entire venture — from logging, transporting logs, burning biomass and biofuel, ash handling and
disposal of ash and polluted industrial waste water — must be available for the public's review
and not secreted away under seal under false pretenses hoping to avoid public opposition."
Hu Honua Response to LOL-IR-59 through LOL-IR-64 dated June 29, 2017
Hu Honua Response to LOL-IR-67 dated June 29, 2017
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 18

project to legacy fossil fuel generators. LOL asked if the proper comparison should be with
renewable energy alternatives. Hu Honua refused to answer the question.LOL asked about
comparative impacts (jobs, economic benefits, emissions) between Hu Honua and a solar plus
solution. Hu Honua refused to answer the questions.LOL cited an email from Darin Lum, P.E.,
Environmental Engineer, Clean Air Branch, Hawaii Department of Health who provided the
anticipated moisture content of the wood fuel and the range of BTUs per pound of wood and the
anticipated amount of wood that would be burned each hour. LOL asked about Hu Honua
whether the analysis was correct. Hu Honua refused to answer the question."^^
Life of the Land, Tawhiri Power, and Consumer Advocate filed Statements of Poisition
on July 10, 2017. Life of the Land “believes this project is not in the public interest and should
be rejected. [] Hu Honua’s Proposal fails to fully Address Issues of Climate Change and the
Environmental Impact of their Proposed Operations.Tawhiri Power opposed the project.
“Consumer Advocate contends that the record reflects insufficient and inconsistent information
to facilitate a final decision. [] Consumer Advocate contends that it is critical that Hawaii
Electric Light Company. Inc. and Hu Honua address the remaining questions and concerns so
that the Commission has adequate information to support its decision.

Commission approved

PPA-2 just 18 days later, on July 28, 2017. Life of the Land represented by attorney Lance
Collins filed an appeal with the Hawai i Supreme Court.

Hu Honua Response to LOL-IR-60 dated June 29, 2017
Hu Honua Response to LOL-IR-68 through LOL-IR-70 dated June 29, 2017
Hu Honua Response to LOL-IR-75 dated June 29, 2017
43 LOL SOP, p. 2
44 Tawhiri SOP, pp. 11-12
43 CA SOP, pp. 1-2
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IV-E) U.S. DISTRICT COURT r2018)
Following the failure the convince the court of the merits of its filing, Hu Honua sought a
second bite at the apple and filed a Second Amended Compalaint (“SAC”) in 2018. The decision
was published in late 2018. “Thus, rather than inferring an illegal antitrust conspiracy from the
timing of the proposed merger, the SAC itself explains the obvious alternative explanation for
HELCO's termination of the PPA — Hu Honua's own nonperformance — rendering Hu Honua's
conspiracy allegations implausible.
IV-Ft HAWAIT SUPREME COURT (2017-19t
The Hawai'i Supreme Court (“Court”) upheld an appeal by Life of the Land to PPA-2,
and remanded the case back to the Commission.

The Court asserted that Life of the Land has

two protected interests: (1) climate change and (2) clean and healthy environment. Hu Honua
and HELCO have not permitted Life of the Land to evaluate environmental data.
"As a threshold matter, we hold that this court has jurisdiction to
consider LOL’s appeal. We further hold that the PUC erred by
failing to explicitly consider the reduction of GHG emissions in
approving the Amended PPA, as required by statute, and that the
PUC denied LOL due process with respect to the opportunity to be
heard regarding the impacts that the Amended PPA would have on
LOL’s right to a clean and healthful environment.'"^^
“LOL filed exhibits in response to Order No. 34554, which included
an overview of the ‘agricultural expertise‘ of Henry Curtis, LOL’s
Vice President of Consumer Issues. Curtis explained that he had
‘stayed with friends living in Hamakua, stayed at vacation sites in
Hamakua, explored Hamakua, and made several trips to the Hu
Honua site, driving around three sides of the site. ‘ In support of his

Hu Honua Bioenergy, LLC v. Hawaiian Elec. Indus., Inc. UNITED STATES DISTRICT
COURT LOR THE DISTRICT OL HAWAII Nov 9, 2018 Civ. No. 16-00634 JMS-KJM (D.
Haw. Nov. 9, 2018) https://casetext.com/case/hu-honua-bioenergy-llc-v-hawaiian-elec-indus-inc2
In re Application of Hawai'i Electric Light Co.
https://law.justia.eom/cases/hawaii/supreme-court/2019/scot-17-0000630.html
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agricultural expertise, Curtis also cited to a chapter that he authored
in ‘The Value of Hawai'i: Knowing the Past, Shaping the Future,‘
which cites runoff into the ocean as one of the primary adverse
environmental impacts associated with the use of biofuels for energy
production.
“LOL filed a Motion to Upgrade Status, requesting that the PUC
allow it to intervene in the 2017 Docket as a party.4 In support of its
Motion to Upgrade Status, LOL stressed the fact that the PUC had
already ‘grant[ed] LOL participant status based on [its] interests in
the pending matter. ‘ LOL also cited previous PUC proceedings in
which it was admitted as a party, and stated that: (1) its Board of
Directors ‘approved continuing to intervene in energy dockets as a
means of promoting sustainable policies‘; (2) LOL’s members 'are
very deeply concerned about climate change, biodiversity, and the
spread of invasive species'; (3) the only way to protect LOL’s
interest is by accessing 'classified documents dealing with
externalities'; (4) there are no other means available to protect
LOL’s interests; (5) the Consumer Advocate does not represent
LOL’s interests because it lacks the expertise to understand
externalities; (6) the agricultural expertise of LOL’s vice president
will assist in developing an evidentiary record; and (7) while the
Consumer Advocate represents the interests of the general public,
'LOL is concerned with a wider lens that encompasses externalities
including social justice, environmental justice, climate justice, and
[GHG] impacts.' In addition, LOL specifically expressed concern
regarding the externalities associated with 'acquiring bioenergy
crops' from a specific area of the Big Island that already serves as a
source for another biofuel facility.
Questions about the fuel supply were still not answered. Hawai'i Supreme Court Associate
Justice Nakavama asked a question during Oral Arguments in October 2018: “there's nothing in
the power purchase agreement that requires that the biomass come from the Big Island?” The
Commission's attorney replied, “I don't know the specific answer to that question [] I just can't
give you the specific part of the power purchase agreement that addresses the requirements
here.”

HSC, pp. 5-6
HSCpp. 7-8
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The right to a clean and healthful environment was first enshrined in the Montana State
Constitution in 1972 and then in the Hawai'i Constitution in 1978. Its inclusion predates the
modem discussion of climate change. Today, it includes all aspects of a clean and healthy
environment, of which climate change is one aspect.
IV-Gt DEPARTMENT OF HEALTH (2018-19t
Hu Honua filings with Department of Health (“HDOH”) in 2018-19 was confusing at
best regarding statements made about the level of economic dispatch, the cost to ratepayers for
that dispatch, and the environmental impacts of that dispatch.In addittion, proposed the fourhundred foot injection wells didn't work and now must be dug to 800 feet. Also, Hu Honua
received a Notice of Violation and Order (NOVO) for illegal pollution.
PPA-2 described the preferential rate request. The average cost would be 22.1 cents/kWh
because Hu Honua would produce and average of 200,000 MWh/year.^^ Hu Honua may produce
between 7 and 30 MW at any given time, except when they are offline and producing nothing.
To average 200,000 MWh/yearthey must average 22.8 MW net output at any given instant. If
Hu Honua is down for maintenance two weeks per year, then each hour they are up they must
average 24 MW plus a parasitic load of 5 MW. Assuming output varies, then they must produce
36 MW gross for long periods of time.
The Consumer Advocate noted that “Hu Honua's estimated pricing is based on a dispatch
of 200,000 MWh, which would assume a dispatch level greater than 21.5 MW.”^^ The Consumer
Advocate explained what 30 MW means, “[T]he new generator is rated to produce 36 MW

Claudia Rorh and Tawn Keeney, a retired Honoka'a medical doctor, sought to understand the
conflicting and misleading statements and modeling information released by Hu Honua.
Request for Preferential Rates Pursuant to HRS § 269-27, PPA-2, Exhibit B, p. 14
Commission Decision and Order No. 34726, dated July 28, 2017, Docket No. 2017-0122, pp.
39-40
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(gross).To produce 30 MW for HELCO, Hu Honua must produce 36 MW and consume 6
MW (parasitic load). “The difference between the net capacity and gross capacity is explained by
the plant’s approximate 6 MW parasitic load when operating at its maximum capacity.Hu
Honua clarified their position. “As a result of an apparent misunderstanding between HELCO
and Hu Honua. HELCO modeled the maximum Available Capacity of the Hu Honua facility as
25 MW. instead of 30 MW.”^^ [emphasis added] Hu Honua Bioenergy consultant Integral
Consulting Inc. (“Integral Consulting”) wrote “Thermal Analysis of Euture Cooling Water
Discharge” (“Thermal Report 1”), dated May 1, 2018, and the “Supplemental Analysis
Addendum to Thermal Analysis of Euture Cooling Water Discharge” (Thermal Report 2”), dated
August 20, 2018. Thermal Report 2 stated. “At the request of the State of Hawaii Department of
Health, Clean Water Branch on September 13, 2018, a supplemental analysis was performed to
evaluate a ^worst case^ operating scenario at the highest load of 21.5 MW net (25.5 MW gross)
for 24 hours/day under the power purchase agreement with the utility (even though such an
operating scenario is highly unlikely since the facility is subject to dispatch limitations with the
utility) consisting of a cooling water flow (injection) rate of 21.6 mgd at a constant operating
temperature of 32.5°C f90.5°Ey”^^ [emphasis added]
Hu Honua fiddled with the numbers, misrepresenting anticipated pollution levels in the
ocean; the numbers were always too low and the impact analysis was always in error. The ability
to cross-examine the various Hu Honua assertions was not available to the community.

Hu Honua response to Consumer Advocate Information Request #2, p. 7, dated June 2, 2017
Ibid,p. 12
Hu Honua Reply SOP, dated July 17, 2017, pp. 26-27
Thermal Report 2, pp. 1-2
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IV-H) PUBLIC UTILITIES COMMISSION (2019)
The Commission issued Order No. 36382 (“Order No. 36382”) dated June 20, 2019 re
opening docket no. 2017-0122. Initial briefs and draft procedural orders are due on September
17, 2019.
Filing a Stipulated Procedural Schedule Within sixty (60) days of
the filing of the Applicants' Status Report, the commission
additionally directs the Parties to file a stipulated procedural
schedule that includes, but is not necessarily limited to: • A filing
deadline for the new GHG analyses, as discussed in Section II.E,
above;
• A period for the exchange of Information Requests between Parties
and Participants regarding the new GHG analyses, discussed in
Section II.E, above, and on matters raised in the supplemental
briefing on Issue Nos. 1 to 3;
• A period for responses and/or briefing from the Parties and
Participants on the filed GHG emissions analyses;
• Piling deadline for pre-hearing testimony;
• Evidentiary hearing; and
• Piling deadline for post-hearing briefs.
When developing the procedural schedule, the Parties are directed
to allow sufficient time in the schedule for Participants to conduct
discovery on HELCO, Hu Honua, and the Consumer Advocate, as
well as respond to information requests from those Parties, file
responses and/or briefing regarding the GHG analyses, file prehearing testimony, prepare for the evidentiary hearing, and file post
hearing briefs. Parties may discuss and get feedback on the proposed
schedule from the Participants prior to submitting it to the
commission, as necessary.

IV-H-l) Commission May Rule on HRS $343 Requirements
The forest Incinerator May Require an Environmental Assessment or Environmental
Impact Statement to be filed with the Commission. Environmental review is required for any

Order No. 36382, pp. 15-16
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action that involves one or more triggers as identified in HRS $343- 5(a). The project has been
secretive about where the fuel will come from and what that land is zoned. In addition, the
project has suggested that it will use invasive species on county and/or state conservation land
for fuel. In addition, the project will use coastal land for wastewater emissions, maintain an ash
landfill, and use the atmosphere to dispose of greenhouse gases. “Applicability and requirements,
(a) Except as otherwise provided, an environmental assessment shall be required for actions
that: (1) Propose the use of state or county lands or the use of state or county funds [] (2)
Propose any use within any land classified as a conservation district by the state land use
commission under chapter 205; (3) Propose any use within a shoreline area as defined in
section 205A-41; (A) [] (9) Propose any: [] (B) Waste-to-energy facility; [] (C) Landfill.
There is an escape valve for projects which have minimal impact. The HRS Chapter allows an
agency to exempt projects with minimal impacts^*^ but this requires that the agency file an
Exemption List with the Environmental Council which then must be approved.

Each agency

shall create an exemption notice for an action that it has found to be exempt from the
requirements for preparation of an EA.”^^ Since the Commission—at the recommendation of the
Consumer Advocate-considered itself exempt from Chapter 343, the Commission has never
developed an Exemption List. The Hawai'i Supreme Court made it clear that projects which are
covered by triggers, no matter how small the impact, and are not exempted, must complete the
environmental review process, and furthermore, must do so at the earliest reasonable time.^^

HRS §343-5
HRS §343-6
HAR §11-200.1-16
§11-200.1-17
Citizens for the Protection of the North Kohala Coastline v. County of Hawaii 91 Hawai'i 94,
979 P.2d 1120 (1999) https://law.justia.com/cases/hawaii/supreme-court/1999/20723-2.html
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Hu Honua believes that environment issues are selling points for Commission approval but
irrelevant to Life of the Land.
Hu Honua allegedly will dispose of invasive species, and that is a benefit worth noting in filings
with the Commission.

“HHB will be purchasing trees, including eucalyptus, from several
different stands of existing plantations and other timber on the island
of Hawaii. It will also process invasive species such as strawberry
guava. Specific sources have not yet been established.”^"^
“Provide a community solution to the disposal of invasive species
biomass material that would otherwise be required landfill.
“The Hu Honua Facility has been configured so that it is capable of
processing invasive species biomass material that would otherwise
become costly landfill.
“The agricultural harvesting/removal and processing of Albizia
trees, an invasive and dangerous species of trees on the island of
Hawaii. The trees grow up to an inch a day and are brittle and fall
easily.”^^
“The power plant [] will process wood chips from (1) commercial
eucalyptus forests. (2) certain invasive/ dangerous species, and (3)
woody green waste.
The agricultural harvesting/removal and processing of Albizia trees,
an invasive and dangerous species of trees on the island of Hawaii.
The trees grow up to an inch a day and are brittle and fall easily.

HELCO's Response LOL-IR-5, dated February 1, 2013, DN 2012-0212
Hu Honua Bioenergy, LLCs Response to Order No. 33516, p. 7, dated February 23, 2016, DN
2012-0212
Hu Honua Bioenergy, LLCs Request for Commission Action, p. 8, dated May 19, 2016, DN
2012-0212
Hawaii Electric Light Company, Inc.'s Amended and Restated Power Purchase Agreement,
Exhibit B, p. 12 & 20, dated May 9, 2017; Docket No. 2012-0212
Letter From: D. Yamamoto re Economic Impacts and Benefits Report, ES-1, See also p. 1,
dated June 16, 2017, DN 2017-0122
Hawaii Electric Light Company, Inc.'s Amended and Restated Power Purchase Agreement,
Exhibit B, p. 12 & 20, dated May 9, 2017; Docket No. 2012-0212
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 26

Hu Honua believes that Life of the Land should not be allowed to consider invasive species:
“LOL has continued to pursue its broad interests in [] invasive
species [] Given the broad range of interests asserted and issues
sought to be explored by LOL in this proceeding, which are well
outside of the scope of LOL's participation, Hu Honua has concerns
that the information may be misused in this or other administrative
proceedings to further delay the project.
Furthermore, the invasive species information should be confidential and restricted from Life of
the Land
“HHB will be purchasing trees, including eucalyptus, from several different stands of existing
plantations and other timber on the island of Hawaii. It will also process invasive species such as
strawberry guava. Specific sources have not yet been established.”
“How has this changed? RESPONSE: The quoted statement remains accurate, except that
specific sources have been established, as shown in Exhibits 4 and 5 to Hu Honua’s Request for
Preferential Rates. Other sources may also be used. Exhibits 4 and 5 are confidential and
restricted from all participants for the reasons set forth in response to LOL-IR-14(c), above.
Hu Honua response to LOL-IR-14(c):
“Disclosure of Hu Honua's confidential lease information, provided
to HELCO under NDA, to the public or those with competing
economic or other interests (including Tawhiri, HEP, and LOL),
would discourage vendors from disclosing or fully disclosing or
making the most complete and reliable information available to the
Company, impairing the Commission’s ability to obtain
comprehensive details in a reliable and timely information in the
future and placing the Company at a disadvantage in confidential
negotiations.
“Because the information was negotiated by Hu Honua with its
vendors subject to confidentiality, its disclosure to the public or
those with competing economic or other interests would cause
substantial competitive harm by placing Hu Honua at a disadvantage
in current and future confidential negotiations with respect to its
supply chain.
“Disclosure would also place the Company at a disadvantage in
current and future negotiations with Hu Honua's competitors

Hu Honua Bioenergy, LLC's Memorandum in Opposition to Life of the Land's Motion to
Compel, pp. 16-17, dated July 10, 2017
Hu Honua Bioenergy response to LOL-IR-46, dated June 20, 2017, as a followup to LOL-IR5.
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(including Tawhiri and HEP) which would be able to adjust their
marketing and pricing decisions based on confidential information
provided to the Company by Hu Honua.
“Further, it would place both the Company and Hu Honua at a
disadvantage by providing Hu Honua’s competitors, suppliers,
contractors, and others with competing interests with access to
confidential commercial information related to Hu Honua's supply
chain and operational flexibility, this information could then be used
to profit or otherwise benefit in negotiating price, commercial terms,
or other interactions on the basis of information not otherwise
available to the public.[emphasis added]

IV-H-2t OPPOSITION TO THE PROJECT
Democratic Party of Hawaii 2018 State Convention Resolutions as adopted at the 2018
DPH State Convention, May 27, 2018. ENV: 2018-08: “Urging Hawai'i's officials to prioritize
sustainability as a primary directive across all sectors of public policy, and to withdraw Public
Utilities Commission support for Hu Honua Bioenergy, EEC.

"Whereas, in July 2017, the State Public Utilities Commission
(PUC) contradicted the principles of this definition of sustainability
when it approved Hu Honua Bioenergy, EEC, which proposes to
release 288,920 tons of C02, as well as 22 tons of methane, and 11
tons of nitrous oxide into the air every year, even though alternative
means of producing renewable energy in Hawai’i, such as solar and
wind power, exist that would have negligible greenhouse
emissions.

The Forest Incinerator is also opposed by the Hawai‘1 Alliance for Progressive Action
(HAP A), Sierra Club of Hawai‘1, Pepe‘ekeo Shoreline Fishing Committee of the Pepe‘ekeo

Id.
https://hawaiidemocrats.org/wp-content/uploads/2018/10/2018-DPH-Resolutions.pdf
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Community Association, Surfrider Foundation, North Hawai‘i Action Network, and 350
Hawai'i.^"^
Jaerick Medeiros-Garcia, Pepe‘ekeo Shoreline Fishing Committee President, addressed
the media following the Supreme Court decision: “We really want [Hu Honua] to do an EIS []
and having this happen the way it happened, maybe now PUC can help us out, since they did it
wrong the first time. Maybe they can correct themselves and gain more public trust by doing the
right thing and help us get these guys to do an EIS.”^^
PRELIMINARY MATTERS
Part IV of this brief will outline the key issues that will be developed and expanded upon
as this proceeding moves forward. The issues are: (a) Hu Honua is delaying the proceeding, (b)
Hu Honua is withholding relevant data, (c) the Commission supports open data, (d) a comparison
of discovery timelines in prior Commission biofuel dockets, (e) the need for the Commission to
file a preliminary procedural issue updating a prior order on disclosure, (f) alternative
trajectories, (g) Commission decisions are bounded by environmental laws, (h) environmental
externalities, (i) prior Commission orders re environmental externalities, (j) incineration, (k)
pollution, (1) life cycle analysis, (m) resiliency, (n) the concept of baseload energy, and (o)
precautionary principle..
V-At HU HONUA: DELAYING THE PROCEEDING
Seven years and ten days ago, on September 7, 2012, Life of the Land noted the lack of
information—information that we are still seeking. Who is delaying the process?
We noted environmental issues involving this Eorest Incinerator.

https://www.malamahamakua.org/community-voices; https://350hawaii.org/?p=514
https://www.bigislandvideonews.eom/2019/05/l 1/video-hu-honua-opponents-react-tosupreme-court-ruling/
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“It is intuitively obvious that: All renewable energy projects are not
created equal. All biofuel projects are not created equal. All biofuels
are not created equal. In this docket, the comparative analysis is
missing.

5^76

“The utility has an obligation to disclose the fuel source information.
In the meantime we are left with confusing accounts of what might
be used, but not where it will come from.”^^
“Biofuels CAN have enormous environmental repercussions
ranging from issues as diverse as water use, land use, air emissions,
transportation, energy consumption, genetic engineering, climate
change, pesticide contamination, non-point source pollution,
increase or decrease in jobs and/or an increase or decrease in labor
union employment, competition with food and/or ranching
operations, health impacts, monocropping, etc. Without knowing
what crop will be grown where and under what conditions, it is
impossible to tell what would be the impacts of this proposal.
"Hu Honua has developed a confidential Fuel Report dated February
2012 [] which describes Hu Honua's plan to acquire and sustain its
estimated biomass fuel requirement. Hu Honua considers the Fuel
Report to be confidential because it identifies the specific biomass
fuel sites, estimated annual yields, potential contract terms, and
preliminary cost estimates. Hu Honua plans to contract with
multiple biomass fuel suppliers to achieve competitive pricing,
diversity, and reliability of fuel supply with multiple sources.

HELCO asserted that environmental impacts of Forest Incinerators are not releveant to
the Public Utilities Commission. "LOL has not demonstrated any correlation between its
environmental-related interests, and the biomass generation contract being considered in this
Docket, and thus will only serve to confuse the issues that can be adequately addressed by the
Consumer Advocate, which could lead to an unreasonable broadening of the issues and delay in

Life of the Land's Motion to Intervene, Docket No. 2012-0212, HELCO-Hu Honua Biofuel
Supply Contract, p. 4
Id, p. 5
Id, p. 6
Id, p. 6
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this Docket. [] LOL's intervention would result in a delayed, rather than an expedited, process,
and therefore its Motion should be denied in accordance with HAR §6-61 -55(d).
The Hawai'i Supreme Court has now ruled twice to the contrary, that HRS § 269 is an
environmental chapter and that intervenors have a right to protect their constitutionally-backed
interests in a “clean and healthy environment.”
V-B) HU HONUA: WITHHOLDING RELEVANT DATA
Hu Honua has made a number of Public Comments in various small group forums, press
releases, media appearances, and business and school meetings that are not part of the Legal
Record. Past efforts by Life of the Land has been stonewalled by statements that it is beyond
what we can address in the docket. That must change now that the Court has stated that we have
a right to a “clean and healthy environment” and to protect that right.
Relevant documents can become part of the Legal Record through ininitial Commission
Orders, through discovery, through Motions to Compel, or through court appeals.
Hu Honua denied Life of the Land all environmental data. For example, Hu Honua
General Manager Kevin Owen spoke about Hu Honua environmental impacts to a community
group on June 19, 2017. Life of the Land asked whether the transcript of the taped meeting
accurately reflected the statements by Owen. Hu Honua responded to LOL-IR-59 on July 7,
2017, “Hu Honua objects to this request. It is not relevant or material to Issue Nos. 2.a.i or 2.b,
which are the only issues for which the Commission authorized Life of the Land's ('LOL')
participation."

Hawaii Electric Light Company, Inc's' Memorandum in Opposition to Life of the Land's
Motion to Intervene, dated September 14, 2012, p. 12.
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W. Lee filed a letter to the Commission on July 8, 2019, on behalf of Hu Honua,
providing updated information on the reason for restricting specific documents to parties and
participants. The following day Life of the Land wrote an email to Hu Honua attorneys, noting
that Hu Honua asserted certain info could not be made public, could not be given to competitors,
and could not be given to “others”, a ridiculously broad term. “The following does not apply to
LOL. We have signed non-disclosure and non-competitive documents. We wish to obtain copies
of the restricted material.”
"Basis for withholding from HELCO, HECO, HEP, LOL, and
Tawhiri: The harms stated above apply to restricted information
from HELCO, HECO, HEP, LOL, and Tawhiri. In particular, such
parties may develop generation projects, including financial
modeling, and obtain resources identified in the Pro Eorma
worksheet in the course of their respective businesses/organizations.
Disclosure to such parties of commercial, financial, development,
and vendor information reflected in the ProEorma worksheet would
place Seller at a substantial competitive disadvantage in its
negotiations with HELCO as an offtaker and in its ability to compete
with such parties in any future competitive bidding process in which
such parties may submit competing proposals by giving those
parties a significant information advantage."

Hu Honua attorneys replied on July 10. “We received your request. Would you please
explain why the below justification does not apply to LOL so we may let our client know and
discuss your reasoning with them.”
Life of the Land replied on July 10. “None of the boilerplate terms are applicable to Life
of the Land.” We sent a another email on July 12. “Now that Life of the Land can address all
issues, and as Life of the Land is not a competitor of Hu Honua, we would like unredacted copies
of all contracts and agreements that Hu Honua has for leasing land and for acquiring biomass.”
Hu Honua attorneys replied on July 12, pretending to misunderstand the restrictions
placed upon signers of confidentiality agreements.
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“I shared your response with our client team, but they were hoping
for a more specific explanation. We provide the following questions
in the hope that your full responses would clarify LOL’s need for
the Pro Forma and the potential for any harm to Hu Honua if
disclosed to LOL.
1. Please explain the relevance of the Pro Forma to LOL in
this docket.
2. Please confirm that LOL, including all its members and
contributors, will not develop, assist in developing, associate with,
or advise any generation projects on Hawaii island that may
presently or in the future be in competition with Hu Honua’s
generation in any way.
3. Please list all of LOL’s current members so that Hu Honua
may determine whether the sharing of its confidential Pro Forma
financial information with LOL could place Hu Honua at a
competitive disadvantage.
4. Please list all of LOL’s contributors (from 2017 to
present) so that Hu Honua may determine whether the sharing of its
confidential Pro Forma financial information with LOL could place
Hu Honua at a competitive disadvantage.”

The Hu Honua attorneys know that Life of the Land has signed dozens of Confidentiality
Agreements and has always abided by their conditions. If Hu Honua feels otherwise, they should
put in writing, subject to libel laws, their documented objections.
V-O COMMISSION SUPPORTS OPEN DATA
The Commission issued two orders in 2019 that required project applicants to release
information needed to determine whether the projects are reasonable and in the public interest.
“As the commission has previously stated: the UIPA represents the
State's broad policy of establishing transparency in government
proceedings while preserving the minimal amount of confidentiality
necessary to allow government agencies to carry out their duties
efficiently. To the extent that unlimited access to all government
records may jeopardize or impair an agency's ability to obtain the
information necessary to carry out its responsibilities, the UIPA
provides a statutory remedy to protect confidential information from
public disclosure.

Order No. 36189 p. 5, dated February 28, 2019, Docket No. 2018-0422, Instructing Maui
Electric Company, Ltd. to Refile its Response to PUC-MECO-Tr-117.B
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“The Hawaii Supreme Court has observed that [] 'Open proceedings
. .. serv[e] as a check on the misconduct of participants by exposing
the judicial process to public scrutiny, thus discouraging decisions
based on secret bias or partiality. . . . [PJublic scrutiny assures the
public of the integrity of the participants in the system, and elevates
confidence in the judicial process by providing greater
transparency. ‘
“For example, documentation regarding the Project's costs are
useful in determining the financial health and viability of the
Project, potential challenges that may arise during the life of the
PPA, and the reasonableness of the Lump Sum Payment to be paid
under the PPA. Additionally, such information is valuable in
considering the reasonableness of future similar projects. Likewise,
calculations and workpapers used to determine the Lump Sum
Payments are critical to understanding how the Payments are
calculated, what factors were considered in determining the
Payments, and assessing the overall reasonableness of the
Payments.
V-D^ DISCOVERY COMPARISON RE BIOFUEL DOCKETS
Four major Hawai'i bioenergy regulatory proceedings involved Imperium Renewables,
Aina Koa Pono, and the first and second Hu Honua proposals. A comparison of Information
Requests (“IRs”) and Responses to Information Requests (“RIRs”) is provided below.

Utilitv
Biofuel Company
Docket
Application
Procedural Order No.
Procedural Order Date
Number of IR Rounds
First IR
Last RIRs
Days: 1st IRto last RIR^^

HECO
Imperium
2007-0346
Oct 18, 2007
24144
Apr 10, 2008
2
Feb 4, 2008
July 10, 2008
156

HELCO
AKP
2012-0185
Aug 2, 2012
30685
Oct 12, 2012
3
Dec 7,2012
Aug 2, 2013
238

HELCO
Hu Honua
2012-0212
Aug 30, 2012
30901
Dec 17, 2012
2
Dec 21, 2012
April 9, 2013
109

HELCO
Hu Honua
2017-0122
Mav9, 2017
34597
Jun 6, 2017
1
Jun 6, 2017
July 17, 2017
34

Oahu Publ'ns, 133 Hawaii at 502, 331 P.3d at 480, (internal quotation marks and citation
omitted).
Id, p. 6
Order 36168 p. 7, dated February 20, 2019, Docket No. 2018-0434 Compelling Mililani I
Solar, LLC to Respond to the Consumer Advocate's Information Requests
https://planetcalc.com/274/?license=l
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V-E) COMMISSION S PRELIMINARY PROCEDURAL ISSUE; DISCLOSURE
The Commission must determine if the Forest Incinerator is reasonable and in the public
interest; that requires a comparison with alternatives. HECO's Integrated Resource Planning
dockets and filings in this docket have only examined comparative financial impacts but not
greenhouse, environmental, or cultural impacts. The Commission issued Order No. 34726, dated
July 28, 2017, denying LOL's Motion to Compel for the release of critical data on three grounds,
none of which remains applicable. Life of the Land needs the documents to present a reasonable
argument.
V-FJ ALTERNATIVE TRAJECTORIES
Proposed projects need to be compared to what would have happened in the absence of
the proposed project.
“A significant aspect of the Commission’s April 28, 2014 IRP Order was the issuance of
the 'Inclinations‘ Whitepaper [] These principles and actions send a clear message—^the HEI
Companies are fully expected to improve their planning and operational practices and develop
and implement various plans that will accelerate the integration of substantial amounts of
renewable energy onto the State’s island grids. Consequently, a comparison to the status quo is
not an acceptable baseline forjudging the merits of NextEra’s proposals. Rather, the public
interest inquiry should compare NextEra’s proposals to a no-transaction future where the State’s
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distribution utilities have concrete, actionable plans for achieving the State’s energy goals within
specified time frames.[emphasis added]
“The Commission has also explained that it must be able to find that, under new
ownership, the utility will be fit, willing, and able to perform the service it is currently
performing in the State. These statements establish two related, but separate components. “[Tjhe
commission must find that [the utility] will be fit, willing, and able to perform the service it is
currently performing in the State under [new] ownership and that the transfer is reasonable and
in the public interest (collectively and generically referred to as the ‘Fitness and Public Interest’
standard). As alluded to in Section II. A supra, in applying this statutory framework to the
proposed change of control, the Commission should not compare NextEra’s promises and
claimed benefits against the HEI Companies’ current or past levels of service. Rather, NextEra’s
proposals should be compared to a no-transaction future that anticipates developments resulting
from Hawaii’s ongoing energy transformation.”^^ [emphasis added]
“NextEra’s proposals should be compared to a no-transaction future that anticipates
developments resulting from Hawaii’s ongoing energy transformation. The rationale for applying

Tr. 3463:21-24 (Click) (explaining that “demonstrated incremental value over this no
transaction state [is] the kind of measure [needed] to achieve the public interest., .standard”).
THE DEPARTMENT OE BUSINESS. ECONOMIC DEVELOPMENT. AND TOURISM'^S
POST-EVIDENTIARY HEARING OPENING BRIEE, Docket No. 2015-0022, dated March 3L
2016
Id,p. 10
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this baseline is explained by Applicants witness Oshima, who testified that' [t]he Companies are
not maintaining the status quo pending approval of the Proposed Transaction.
"The Department of Business, Economic Development and Tourism ('DBEDT') asserted,
and the Joint Parties concur, that the correct measure is not whether the future NextEra
acquisition will be better than the current HECO, but whether the future NextEra acquisition will
be better than the future stand-alone HECO. That is, which trajectory is better.[emphasis
added]
The Commission adopted a similar position this year. “Regarding Hawaii Island, the
commission appreciates the Companies' observations regarding the uncertain timing and
availability of both the Puna Geothermal Ventures ('PGV') and Hu Honua Bioenergy ('Hu
Honua') facilities, and understands the Companies' proposed approach to target different
amounts of variable renewable dispatchable generation in the event that one or both of the
facilities are not placed into service. However, the commission believes the broad, proposed
range of procurement targets for Hawaii Island may affect bidders' willingness to submit bids
due to concerns regarding market certainty and the complexity of bid requirements. To increase
the likelihood of robust participation in the Hawaii Island REP, the commission strongly
encourages the Companies to solicit the maximum number of MWh proposed (444,000 MWh,
see table above) in this solicitation. If circumstances arise where it is determined that

“Similarly, Mr. Rabago explained that 'the baseline for evaluating whether NextEra brings an
incremental benefit is against a trajectory that has the companies achieving their policy
responsibilities in an orderly and timely fashion. And if s from that baseline as opposed to, for
example...the current state of affairs or an assumption of no change, if s rather, an assumption of
incremental benefit and difference from a compliant trajectory. If s added benefit by the
transaction.' Tr. at 3827:17 to 3828:1
Id,p. 10
Life of the Land, Ka Lei Maile Ali'i HCC, Puna Pono Alliance; Joint Parties Reply Brief;
Docket No. 2015-0022, dated May 2, 2016. XXX
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procurement of the full amount will not provide benefits to customers, the Companies should not
feel obligated to procure the entire amount. However, an approach designed to procure the
maximum amount of energy and capacity at the outset, will likely result in more competitive
procurement process overall. In the event specific HELCO system needs are revised during the
course of the Phase REP process, the Companies can provide any updated information to the lOs
during the Companies' evaluation process.[emphasis added]
V-Gt COMMISSION BOUNDED BY ENVIRONMENTAL LAWS
The Commission is bounded by State Environmental Policy (HRS §344). "'Agency'
means any department, office, board, or commission of the State or county government that is a
part of the executive branch of that government.” (HRS §344-2) The Commission is bounded by
State law on Environmental Impact Statements (HRS §343) "'Agency' means any department,
office, board, or commission of the state or county government which is a part of the executive
branch of that government.” (HRS §343-2) [emphasis added]
V-Ht ENVIRONMENTAL EXTERNALITIES
Externalities refers to shifting costs from the cost causer to someone else. The effect is to
decrease the cost to the causer, thereby increasing their profits. The final cost is usually greater,
but it is shared by all rather than hoisted upon the cost-causer. Externalities can be intentional or
unintentional, but the effects are the same. Related concepts are silos, boundaries, and/or
constraints. Greenhouse gases, the existential and ultimate externalities, are emitted into the
atmosphere because of Hawai'i governmental policies. Hawai'i divides all emissions into
regulated and unregulated buckets and has set a goal of net-zero emmissions by 2045 for the
regulated bucket. Maintaining or increasing the release of greenhouse gases may be bad for the

Order 36356, DN 2017-0352, dated Jun 10, 2019, pp, 11-12
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planet, but shifting the release from the regulated to the unregulated bucket makes Hawai'i look
good. An emission anywhere is an increase in background GHG everywhere.
Honolulu's Tipping Point Estimated to be 2043

“In the next 10 years, the tropics will suffer 'unprecedented' climate
change effects, long before the Arctic and its polar bears see big
shifts, according to an analysis of global warming trends published
today (Oct. 9) in the journal Nature. But the study goes far beyond
simply highlighting the plight of tropical plants and animals. For the
first time, researchers have pinpointed individual tipping points, the
years when each of the world's capitals will see climate extremes
become the norm.”
“'The coldest year in the future will be hotter than the hottest year
in the past [150 years],' said Camilo Mora, lead study author and a
geographer at the University of Hawaii, Manoa. The planet's climate
forecast also includes ocean acidity, new rainfall patterns and sea
level rise.”
“'We hope that this analysis will bring home the message that
climate change is on the way,' said Abby Frazier, a study co-author
and graduate student in climatology, also at the University of
Hawaii, Manoa. The warming predictions come from a meta
analysis by Mora and his co-authors — all University of Hawaii
students — of 39 climate models independently developed by
climate scientists from 12 countries. A meta-analysis is a statistical
approach, commonly used in medicine, that gathers existing
research and examines trends in the data. Sometimes, surprising
results emerge, such as the finding that a couple of daily drinks can
help keep your heart healthy.”
“'By 2050, between 1 [billion] and 5 billion people, depending on
carbon mitigation scenarios, will live in areas undergoing
unprecedented climate change,' said Ryan Longman, a study co
author and graduate student at the University of Hawaii, Manoa.
'The countries most impacted are ones with the least ability to
respond.”'

Forget Polar Bears — Warming Will Hit the Tropics First By Becky Oskin, Staff Writer,
LiveScience.com, October 9, 2013, https://news.yahoo.com/forget-polar-bears-warming-hittropics-first-170300898.html
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University of Hawai'i Professor Camilo Mora led a team that produced a scary report in October
2018.
“A new study published in Nature Climate Change provides one
ofthe most comprehensive assessments yet ofhow humanity is being
impacted by the simultaneous occurrence ofmultiple climate
hazards strengthened by increasing greenhouse gas emissions. This
research reveals that society faces a much larger threat from climate
change than previous
studies have suggested. An analysis ofthousands of peer-reviewed
scientific papers reveals 467 ways in which human health, food,
water, economy, infrastructure, and security have been impacted by
multiple climatic changes including: warming, drought, heatwaves,
wildfires,
precipitation, floods, storms, sea level rise and changes in land cover
and ocean chemistry. Until now, with few exceptions, climate
hazards due to greenhouse gas emissions have been studied
individually. However, focusing on one or few hazards may mask
the impacts of other hazards resulting in incomplete assessments of
the consequences of climate change on humanity.

V-n PRIOR COMMISSION ORDERS RE ENVIRONMENTAL EXTERNALITIES
The Commission has on numerous occassions examined environmental externalities, and
or even more occasions, explicitly decided not to examined environmental externalities. What is
clear from the former is that the Commission recognized that it has the legal authority to
examined environmental externalities. Now, with two recent court decisions, it is clear that the
Commission must examine environmental externalities.

Life ofthe Land's Greenhouse Gas Complaint Re Intergenerational Equity, pp. 4-5; Broad
threat to humanity from cumulative climate hazards intensified by greenhouse gas emissions,
https ://www.nature. com/articles/s415 58-018-0315-6
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Commission (1992): “Concerned about [] the emerging importance of environmental
issues [] required the electric and gas utilities in Hawaii to develop integrated resource plans in
accordance with the 1992 IRP Framework.
Commission (2000): “The production and use of affluent for agricultural and industrial
purposes is beneficial and in the public interest since it reduces the consumption of potable water
resources.

’’96

Commission (2002): “Specifically, the proposed project [] appears to provide the
following benefits: [] lower environmental risk.
Commission (2006): “What are the externalities costs and benefits of distributed
generation.
Commission (2006): “Both price and non-price evaluation criteria (e.g., externalities and
societal impacts, and preferred attributes consistent with the approved IRP), shall be described in
the RFP, and shall be considered in evaluating proposals. [] The weights for each non-price
criterion shall be fully specified by the utility in advance of the submission of bids, as they may
be based on an iterative process that takes into account the relative importance of each system
criterion given system needs and circumstances in the context of a particular RFP.”^^
Commission ('2007'): “HECO will establish for the development of IRP-4 an overall IRP
Advisory Group and hold meetings [] to review and comment on subjects including []
externalities.

D&O [no number], p. 3, dated Mar. 14, 2011, DOCKET NO. 2009-0108
D&ONo. 17611, DOCKETNO. 1999-0354, dated Mar 17, 2000, p. 6
D&ONo. 19875, DOCKETNO. 2001-0444, Dec 16, 2002, pp. 25-26
Prehearing Order No. 20922, dated Nov 14, 2006, docket No. 2003-0253, p. 3
D&O No. 23121, Attachment A, pp. 18-19, Docket No. 03-0372
Order No. 23328 dated Mar 29, 2007, docket no. 2007-0084, p. 7
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Commission (2008): “Whether HECO's proposed integrated resource plan considers the
plan's impacts upon the utility's consumers, the environment, culture, community lifestyles, the
State of Hawaii's economy, and society. [] Whether HECO's findings and recommendations
regarding the identification, quantification, and utilization of externalities are reasonable for
comparisons between resource plans within the context of integrated resource planning.”
Commission (2012): “LOL's allegations appear to focus on the Issues and sub-issues that
have been identified by the commission. Eor example, LOL raises environmental
externalities.
Commission (2012): “The externalities discussed by LOL in its Second Motion to
Intervene are issues the commission will consider in adjudicating this decision.
Commission (2015): “DER systems can provide a range of values that can be measured in
terms of [] improved environmental and public health, among others.
Commission (2015): “The Waived Projects can provide a number of customer benefits []
\ These include [] Environmental benefits.
Commission (2018): “Regulators across jurisdictions are beginning to focus attention on
new aspects of utility performance, such as [] environmental and energy performance.
Commission (2018): “Performance metrics related to [] environmental issues exist, but
are still developing in many cases. Notwithstanding their emergent nature, such metrics will
likely be important to consider in this docket.”^*^^

Order dated Oct 2, 2008, docket no. 2007-0084, p. 6
Order No. 30632, dated September 12, 2012
Order No. 30687, p. 13, Docket No. 2011-0369
Staff Report attached to Order 32737, dated March 31, 2015, Docket No. 2014-0192, p. 38
Order No. 32876, pp. 5-7, dated June 2, 2015, docket no. 2014-0358
Order No. 35542, pp. 48-49, dated June 20, 2018, Docket No. 2018-0088
Id, p. 52
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Commission (2019): “In SCOT-17-0000630, the Supreme Court stated that on remand, it
is within the PUC's discretion to [] allow LOL meaningful opportunity to be heard regarding the
Amended PP A's impact on its right to clean and healthful environment, as defined by HRS
Chapter 269."^'^^

V-J) INCINERATION
The Forest Incinerator bums fuel like coal, oil, and gas generators, but is classified as renewable
like solar and wind. Perhaps the best comparison is another biomass incinerator, namely the
O'ahu municipal incinerator H-POWER. A comparison of financial and non-fmancial costs can
be useful. HECO filed an Amended and Restated PPA with H-Power in 2012.^'^^
“The proposed Amended and Restated Power Purchase Agreement with H-Power
("Amended PPA"), will amend, restate and effectively supersede the Original PPA for the
purpose of revising and updating certain matters in the Original PPA, to incorporate certain
modifications required by the expansion of the original H-Power facility , and to extend the term
of the Original PPA to enable the Company to acquire additional capacity and energy from the
expanded facility as set forth in the Amended PPA. This includes replacement of the energy and
capacity payment rates set forth in the Original PPA with the payment rates set forth in the
Amended PPA as described more fully in the Company's Application and the exhibits
thereto.”^^'^
“In negotiating the pricing stmcture, Hawaiian Electric's objectives were to [] establish
tiered pricing so that ratepayers would receive the benefits of lower cost energy if H-Power

Order No. 36382, pp. 12-13, docket no. 2017-0122, dated June 20, 2019.
HECO Responses to CAre H-Power, DN 2012-0129, dated September 28, 2012
HECO Responses to CA-IR-24 re H-Power, DN 2012-0129, dated September 28, 2012
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exceeded their estimated total annual energy production of approximately 430 GWh, of which
339 GWh would be delivered in the on-peak period and 91 GWh would be delivered in the offpeak period. (See Hawaiian Electric's response to CA-IR-21.) Through a series of negotiations,
Hawaiian Electric and the City agreed to a pricing structure as shown below. The capacity
portion would not escalate but the energy portion would be allowed to escalate according to the
Gross Domestic Product Implicit Price Deflator index. Higher on-peak pricing and lower offpeak pricing would encourage on-peak energy production.

Capacity
Energy (on-peak)
Energy (off-peak)
Energy (on-peak) excess
Energy (off-peak) excess
SUM ENERGY
TOTAL

GWH
338.8
338.8
91.4

$/kwh
0.0522
0.1570
0.1525
0.1000
0.0600

430.2
0.1972

Total $
17,685,360
53,191,600
13,938,500

67,130,100
84,815,460

As can be seen in this breakdown, the total first-year cost (no escalation) would be
$84,815,460 and the unitized cost would be $0.1972 per kWh.”^^^
“The City and County of Honolulu and HDR, Inc. are in the process of preparing a
document entitled Project Description H-Power Waste to Energy Eacility Expansion - Unit #3",
which, among other things, will evaluate the greenhouse gas emission reductions from the
facility. A draft of the document is dated August 15, 2012 and is attached hereto as Attachment I.
Hawaiian Electric is not aware of any carbon footprint analysis for a renewable alternative that
has the same system value in terms of firm generation, location, locally produced, and similar
production volumes.

111 Id.
ii^d.
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The attached document analyzed Baseline Emissions: Baseline Emissions from
Generation of Energy, Baseline Emissions from Generation of Electricity, Calculation of
Displaced Electricity Emission Eactor, Avoided Landfill Methane Emissions; Project Emissions:
Emissions from Electricity Used on-Site, Emissions from Euel Use on-Site, Emissions from
Waste Combustion, EfW Project C02 Emissions Calculation, EfW Project Methane and Nitrous
Oxide Emissions Calculation; Leakage; Summary of GHG Emission Reductions and
Removal.
V-Kt POLLUTION
“Hu Honua is a baseloadable facility [] just like the fossil fuel plants it is designed to
replace.”^

The Hu Honua tree-burning incinerator, like fossil fuel plants, generate large

amounts of hazardous and toxic emissionsd which are legally discharged into the atmosphere, the
ocean, and on the land.^^^ The Hawai'i Department of Health (“DOH”) Clean Air Branch
(“CAB”) sent a letter to Hu Honua, dated Eebruary 18, 2016, detailing legal pollution level limits
for the proposed facility.

Pollutant

pounds/year

Carbon monoxide (CO)

476,000

Nitrogen Oxides (NOx)

420,000

Response to CA-IR-28 Attachment 1, 63 pages. Verified Carbon Standard (VCS) Version 3
for H-Power Waste to Energy Eacility Expansion - Unit #3. Draft document dated August 15,
2012, Prepared By City and County of Honolulu & HDR, Inc.
Hu Honua Bioenergy, EEC's Reply Statement of Position, p. 22, dated June 17, 2017
Table derived from the DOH CAB Eetterto Hu Honua (Docket No. 16-038E CAB, Eile No.
0724-01), dated Eebruary 18, 2016, that included a Table on Boiler Emission Limits which lists
Emission Limit (Ib./MMBtu) and a statement: “The combined fuel usage of wood fuel and
biodiesel (S15) shall not exceed a maximum of 2,800,000 MMBtu per rolling twelve-month (12month) period.”
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Sulfur dioxide (S02)

78,400

Particulate Matter (PMIO: particles 2.5-10 micrometers in diameter)

67,200

Volatile Organic Compounds (VOC)

78,400

Hydrochloric acid (HCl)

11,200

As noted earlier, eight health organizations—Allergy & Asthma Network, American Academy of
Pediatrics, American Lung Association, American Public Health Association, Asthma and
Allergy Foundation of America, National Association of County & City Health Officials,
National Environmental Health Association, and Physicians for Social Responsibility—sent a
letter to Congress in 2016:
"Biomass uses fuel sources, or feedstocks, whose combustion harms
human health, including wood products, agricultural residues or
forest wastes, and highly toxic construction and demolition waste.
"Burning biomass from any source generates immediate dangerous
air pollution that puts health at risk.
"Among the most dangerous of these emissions is particulate matter,
also known as soot. These particles are so small that they can enter
and lodge deep in the lungs, triggering asthma attacks,
cardiovascular disease, and even death. Particulate matter can also
cause lung cancer.
"Biomass combustion also creates nitrogen oxide emissions, which
are harmful in their own right and also contribute to the formation
of ozone smog and particulate matter downwind.
"Ground-level ozone pollution can trigger asthma attacks and cause
premature death, and newer research shows possible links to
reproductive and central nervous system harm.
"Burning biomass also creates carbon monoxide, which leads to
headaches, nausea, dizziness, and in high concentrations, premature
death; and carcinogens, including benzene and formaldehyde.
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"The dangerous air pollution from burning biomass endangers some
people more than others. Millions of infants and children, older
adults, individuals with respiratory or cardiovascular disease or
diabetes, and individuals with lower incomes face a higher risk of
suffering serious health effects from these pollutants.
"Lead was reportedly found in wastewater that was discharged from
the Honua Ola, also known as the Hu Honua Bioenergy facility, in
Pepe‘ekeo last November. According to the Sierra Club Moku Loa
group, the lead levels were said to be 'ten times higher than
acceptable freshwater levels, and two times higher than acceptable
marine water levels, according to National Environmental
Protection Agency (EPA) and Hawai’i State Department of Health
(DOH) standards,' citing information from marine scientists at the
University of Hawai’i at Hilo. The UHH marine scientists based
their comments on lab tests by TestAmerica, done for Sierra Club,
Hawai’i Island group.

“Perfluorocarbons (PECs) and sulphur hexafluoride (SE6) are greenhouse gases with
atmospheric lifetimes of more than 1000 years. They are powerful greenhouse gases and today's
emissions will still be affecting earth's climate in the next millennium. Increases in these
greenhouse gases are almost entirely a result of man's activity. Man's use of fluorites has given
rise to significant emissions of both PECs and SE6 in recent years. The only known sinks for
these greenhouse gases are light destruction (photolysis) or ion reactions in our mesosphere. A
new and worrying development has been the discovery of a hybrid greenhouse gas derived from
PECs and SE6 (SE5CE3), which is the most powerful greenhouse gas yet discovered and whose
concentration is rising rapidly.
Global Warming Potentials^^^

https://www.psr.org/wp-content/uploads/2018/05/letter-health-impacts-biomass.pdf
https://www.bigislandvideonews.eom/2019/04/16/video-lead-found-in-hu-honua-dischargesierra-club-says/
“Other Direct Greenhouse Gases - PECs and SE6. http://www.ghgonline.org/otherspfcs.htm
Intergovernmental Panel on Climate Change (IPPC), Eifth Assessment Report (AR5), 2014.
Submission of Updated Assumptions Used for Simulation of Maui Electric's Power System, and
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Carbon Dioxide
Methane
Nitrous Oxide
Sulfur Hexafluoride

1
28
265
23,500

HECO uses SF6 as an acronym for two different terms: sulphur hexafluoride and
SEDflume.^^**
“Maui Electric has already added dual differential protection to a majority of the 69kV
lines and replaced a majority of the 69kV breakers with 3 cycle SF6 breakers in an effort to
reduce fault clearing times. The final two 69kV transmission lines are due to have the protection
upgraded in 2017 and the final 69kV circuit breakers will be replaced in 2018. Maui Electric also
has plans for upgrades to all of the 23kV line protection, 69kV bus protection, and transformer
protection over the next decade.”*^^ Substation Maintenances Safe Work Practices for Sulfur
Hexafluoride (SF6) Gas.^^^
“In 2014, the average cost for breaker replacements was almost $135,000. [] The failure
data assembled during the evaluation indicates that the SF6 breakers are failing in a manner and
timeframe that is different than would be expected for oil breakers. This SF6 failure data was not
available when the strategy was initially developed in 2014. The strategy scenario analysis was
performed with consortium failure data which is based primarily on oil breakers. Since the
failure data is different and because all the oil breakers are being replaced with SF6 breakers, the

Lifecycle Greenhouse Gas Emissions Analysis, Exhibit 2 Table 4, p. 22, MECO-Paeahu Solar
PPA, DN 2018-0433, dated September 3, 2019
The U.S. Army Corps of Engineers High Shear Stress flume (SEDflume) is designed for
estimating erosion rates of fine-grained and mixed fine/coarse grained sediments and the
variation of the erosion rate with depth below the sediment-water interface
HECO Companies’ PSIPs Update Report; Book 1 of 4; DN 2014-0183, dated Dec. 23,2016
'22 Application of HECO, HELCO & MECO Exhibit E Attachment 2, p. 345, DN 2016-0087,
Mar. 31,2016,
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strategy should be revised based on the failure modes and failure probabilities for SF6 breakers
as well as the oil breakers.
V-L) LIFE CYCLE ANALYSIS
Life of the Land filed life cycle analysis concepts re greenhouse gases. This concept
applies equally to life cycle analysis for non-greenhouse gas environmental impacts. Life cycle
analysis is really difficult when the feedstock is unknown.
“Life of the Land believes in examining projects from the macro
perspective (life cycle analysis, footprint, web-of-life, cradle-tograve, zero emission, holistic, interdisciplinary, cross-silo) and from
the micro perspective (definitions, assumptions, anomolies,
leakages, externalities, intended and unintended side-effects, in-theweeds analysis). SWOT Analysis (Strengths, Weaknesses
Opportunities, Threats) is important. The isse of climate change
must not be siloed. Climate change is impacted by the use of, and
changes to, land, water, air, energy, fuel, forests., etc. In making the
analysis manageble, it is absolutely critical that major source of
greenhouse gas emissions are not “accidentally” excluded from the
analysis. Life of the Land has raised climate issues in numerous
Commission dockets and proceedings, including proceedings such
as 2005-0145 and 2007-0346, which were opened more than a
decade ago.^^^

HELCO-920 pp. 5-6, HELCO TY 2019, Direct Testimonies and Exhibits; Book 3, DN 20180368, dated Dec. 14, 2018
Rosemary Gonzalez filed comments on July 9, 2017. "Hu Honua has had nine years to get
this project right and do it the pono way. [] Their website (www.huhonua.com) claims that other
feedstock such as the invasive albizia and strawberry guava can also be utilized. They have also
stated that they are developing the specifications for accepting biomass from the community. Hu
Honua also wants to plant another invasive called leucaena in the Pahala area, 70 miles away.
How does this 'other' feedstock fit into the embodiment of the kind of project that HRS 269-27.3
was designed to enable?"
Carlos Gonzalez filed comments on July 9, 2017. "In a recent community meeting, Hu Honua
representatives were not able to provide answers as to how many acres of feedstock would be
required annually, nor could they provide a good answer as to how much replanting would be
required to keep carbon neutral."
Joint Participants (Ka Lei Maile Ali'i Hawaiian Civic Club, 350 Hawai'i, and Life of the
Land) Testimony & Exhibits, pp. 32-33, dated Mm'ch 21, 2018, Gas Company Rate Case, docket
no, 2017-0122
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“LIFE CYCLE EMISSIONS: Segmenting emissions to include only
silos emissions, or only Hawai'i emissions, or only generation
emissions creates false winners. Life cycle emissions does not mean
counting every tiny emission source, but it does mean the the main
GHG emissions are not somehow placed outside of the boundary of
what is counted. Life cycle emissions means throwing out a net and
grabbing the largest emission sources.
“SYSTEM-WIDE EMISSIONS: The total emissions associated
with all aspects of generation, transmission, distribution, and
metering must be included, otherwise the true value of non-wire
alternatives is calculated only for financial cost and not for
greenhouse gas emission accounting.”

y-M) RESILIENCY
Hawai'i stakeholders must prepare for possible system disruption from extreme events, including
but not limited to hurricanes, tsunamis, landslides, volcanic eruptions, flooding, cyber attacks,
and physical attacks. The HECO Companies Integrated Grip Planning process is focusing on this
through its Resilience Working Group. Microgrids, or islandable energy districts, must be able to
match supply and load within islands during disturbances. Sixty percent of the Big Island load
was located on the Hilo side (when the geothermal plant was operational), but 60 percent of the
demand was on the Kona side, and the Kona side was growing the fastest. How the proposed Hu
Honua Forest Incinerator would aid or hinder microgrids is critical. Microgrid analysis is
ongoing and highly relevant. “Consumer Advocate urges the Commission to establish the focus
of microgrid tariff around resiliency, which, for purposes of this opening brief, is the ability to
provide service after major disruptions that cause or are expected to cause a lengthy electric
outage that could take days (rather than hours) to restore service.the second track of

Life of the Land's Greenhouse Gas Complaint Re Intergenerational Equity, p. 3, docket no.
2018-0406, dated December 3, 2018.
Consumer Advocate Opening Brief, p. 10, Docket No. 2018-0163 Instituting a Proceeding to
Investigate Establishment of a Microgrid Services Tariff, dated Eebruary 8, 2019
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Docket No. 2014-0192, the Consumer Advocate contends that it is in the public interest to focus
any investigation at this time on resiliency objectives.
V-N) BASELOAD ENERGY
Hu Honua and HELCO Allege that Hu Honua is Baseload. In numerous filings HELCO and Hu
Honua has asserted that the proposed Hu Honua incinerator would provide firm, baseload
power. “Hu Honua facility will be able to produce up to 30-megawatts (MW) of clean renewable
baseload power.”^^^ “The addition of the Project will contribute to must-run or baseload
generation on Hawai'i Island.“Hu Honua is a baseloadable facility, contractually obligated
to provide capacity, energy and ancillary services 24 hours a day, 7 days a week, just like the
fossil fuel plants it is designed to replace.“Hu Honua is designed as a renewable replacement
for HELCO's existing baseload fossil fuel facilities.“Honua Ola is the missing piece of the
island’s renewable energy solution. The biomass-to-energy plant is important because it would
provide a constant source of “firm” electricity and will complement intermittent sources like
wind and solar. Honua Ola will produce power when the wind isn’t blowing and at night when
the sun is not shining.
The Grid Needs Reliability Not Baseload. Eirm, baseload power, is an archaic term for
the grid of yesterday. What the current grid needs is reliability and resiliency.

Id,p. 31
HHB Response to CA/Hu Honua IR-2 dated June 2, 2017
HawaiT Electric Light Company, Inc. Amended and Restated PPA with Hu Honua
Bioenergy, EEC Project Economic and Bill Impact Analysis, EXHIBIT A: Pricing Structure and
Cost Comparisons dated May 24, 2017 , p. 9 of 10
Hu Honua Bioenergy, EEC's Reply Statement of Position, p. 22, dated July 17, 2017
Id, p. 23
https://honuaolabioenergy.com/frequently-asked-questions/ downloaded on Aug 27, 2019
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NRDC issued a press release in June 2017. “'Baseload' an Outdated Term for Today’s
Changing Electricity Grid: Flexibility key to delivering cost-effective & reliable service.”
“The nation’s electricity grid operators are increasingly turning to more flexible resources and
low-cost renewable energy options like wind and solar, rendering outdated the notion that
'baseload' generating plants are required to reliably power America’s homes and businesses,
according to a new report by the global economics consulting firm The Brattle Group,
commissioned by the Natural Resources Defense Council (NRDC).”^^^
“KEY REPORT FINDINGS: The term 'baseload' is an artifact of resource planning and
operations from the days when most of America’s existing coal-fired and nuclear generating
plants were developed. They were (sometimes inaccurately) perceived to be the cheapest
resources when built, but that is no longer the case.”^^^
The Brattle Group published “Advancing Past 'Baseload' to a Flexible Grid How Grid Planners
and Power Markets Are Better Defining System Needs to Achieve a Cost-Effective and Reliable
Supply Mix.”^^^
“Under the traditional resource planning paradigm, the optimal supply mix for reliable
electricity was thought of as a 'stack' of three types of generation: baseload, intermediate, and
peaking generation.”^^^
“Because 'baseload' power plants are large and generate electricity around the clock
when available, some have suggested that these resources provide more 'reliability' or a unique

https://www.nrdc.org/media/2017/170626
i^Md
Id.
137

https://brattlefiles.blob.core.windows.net/system/publications/pdfs/000/005/456/original/advanci
ng_past_baseload_to_a_flexible_grid.pdf?1498246224
138 Id., p. 4
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type of reliability in the wholesale power system compared to resources. In reality, however,
system reliability is achieved by a mix of resources, not by any single unit. There is no special
need for continuous power supply to come from a single unit (when available and not on outage)
rather than a mix of resources. Today, it has become imperative for planners and grid operators
to disentangle the traditional focus on baseload power from evolving system needs to cost
effectively and reliably operate the modem power grid. To do so, it is important to better
understand what 'baseload' generation is and what specific services it provides to customers.
“Often, the term 'baseload generation' identifies the supply resources that serve this
horizontal slice of baseload demand. Traditionally, these baseload resources consist of coal-fired
plants, nuclear plants, and sometimes hydroelectric plants. In this case, the term 'baseload' is
implying that the plant’s operating characteristics make them operate at the lowest cost levels
when they can operate around the clock.
At times, the term “baseload” has been associated with resources that “reliably” generate
twenty-four hours a day, seven days a week. This operational association carries with it several
misconceptions, which has led some to mistakenly conclude that the development and
maintenance of traditional “baseload” generation is essential to ensuring reliable power supply.
In reality, “baseload” is not a service or attribute per se, and it is not equivalent to the more
clearly, technically-defined concept of reliability.
“Some concerns have arisen over the implications of energy from traditional 'baseload'
plants being replaced with generating sources that do not necessarily operate at full capacity
most of the time. This displacement, in particular in combination with the addition of renewable

I'Md.
Id, p. 5
Id, p. 6
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resources, does not seem to fit with the traditional 'baseload' paradigm and therefore initiates
questions such as: 'Can variable resources be counted on for reliability purposes?' or 'Aren’t
baseload plants needed to maintain reliability?' To answer these questions, it is important to
understand that 'baseload' and reliability are two different concepts. Maintaining system
reliability does not require power generation from any single generator or a specific group of
generators that operate during all hours at full capacity. By defining system reliability needs in
more precise terms, system planners and operators can answer these questions. Doing so is
leading them to conclude that new vintages of variable resources can contribute to the reliability
of the system, and that 'baseload' plants are not necessary to maintain system reliability. Further,
they are recognizing that asking whether or not baseload is needed is not an important question at
the system level. Instead, the important question is, 'What services are needed to maintain
system reliability, and how should they be valued and planned for?”^"^^
Rocky Mountain Institute released a report: “The Grid Needs a Symphony, Not a
Shouting Match: We Cannot Afford to Stifle Innovation by Enforcing Outdated Notions of
'Baseload' Power” (June 12, 2017 ) By Mark Dyson, Amory Lovins.^"^^.
“Nobody is denying that our economy needs a reliable grid, where supply of electricity
must match demand at all hours, but that’s no reason to think that we need individual power
plants that run all the time. That’s a good thing, because such plants simply do not exist.
“Thus, for the entire history of the grid, a portfolio of diverse resources has always been
the cheapest way to guarantee reliability at least cost. In the past, this diverse portfolio has
combined baseload plants with cheaper-to-build, more agile plants (e.g., natural gas-fired

^42id,pp. 13-14
https://rmi.org/grid-needs-symphony-not-shouting-match/
144
Id.
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turbines). This combination let the power grid adapt to the variability of load, which is often less
predictable than wind and solar energy production.
“The past few months of discourse on the future of the grid have been shrill and
reminiscent of a shouting match between incumbent baseload plants (and their lobbyists), on one
hand, and pro-market interests on the other. With falling demand and plummeting energy prices
due to currently low (but inherently volatile) natural gas prices, the incumbents, without
question, are losing. Even brand-new gas plants can’t scrape by, and are being resold for pennies
on the dollar, according to a recent UBS analysis. Power plant owners are left to resort to appeals
for bureaucratic interference and 'studies' that find novel ways to help them shout louder, so that
today’s winners can be forced to pay yesterday’s losers.
“We need to cut short this shouting match and let the markets do their job. Markets, at
their best, can act as the conductor of a symphony—coordinating when and where individual
energy resources, like instruments in an orchestra, can provide the most value to end customers.
The sweetest symphonies integrate many instruments, at the right time, at the right volume. No
instrument plays all the time, but the ensemble continuously creates beautiful music.
“Right now, the conductors coordinating the U.S. grid are sending unmistakable signals
that we certainly don’t need any new baseload, and that the time has come for existing baseload
plants to consider planning for their final bow. And, contrary to a common misconception, it’s
not even renewables that are killing the economics of fossil-fired power plants—it’s cheap gas. If

145 Id.
14^ Id.
147 Id.
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old baseload power plants can’t handle the vagaries of commodity fuel prices, how can they hope
to survive the rising wave of cheap wind and solar?”^"^^
EPF published a report, “Baseload Power is So Yesterday. A Cleaner, Modem Electric
Grid Deserves Flexibility” By Dick Munson, (November 17, 2016).^"^^
“Such last-century thinking, however, ignores the phenomenal advances provided by
modem sensors, smart meters, and telecommunications. A combination of dynamic power
options - like demand response (crediting homes and business for using less electricity when the
power grid is stressed), renewable energy, and battery storage, among others - allow the grid to
respond more nimbly than ever before. Rather than propping up old, lumbering baseload
generators, we should prioritize a more modem, cleaner grid that focuses on flexibility and
diversity.”^^'^
“Between the falling cost of clean energy resources and new technology constantly being
unveiled, there are more power options than ever before. No doubt it will take time to transition.
But regulators and executives should be focused on how best to modernize the grid in ways that
encourage diversity and flexibility, while minimizing the need for outdated baseload
generators.
Steve Holliday. CEO National Grid: “What is the future of baseload generation in such a
system? “That’s asking the wrong question”, says Holliday. “The idea of baseload power is
already outdated. I think you should look at this the other way around. From a consumer’s point
of view, baseload is what I am producing myself. The solar on my rooftop, my heat pump -
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that’s the baseload. Those are the electrons that are free at the margin. The point is: this is an
industry that was based on meeting demand. An extraordinary amount of capital was tied up for
an unusual set of circumstances: to ensure supply at any moment. This is now turned on its head.
The future will be much more driven by availability of supply: by demand side response and
management which will enable the market to balance price of supply and of demand. It’s how we
balance these things that will determine the future shape of our business.

V-Ot PRECAUTIONARY PRINCIPLE
The Hawaii Supreme Court laid out the precautionary principle in Waiahole (2000) and
Kukui (2007) in which they stated, “where there are present or potential threats of serious
damage, lack of full scientific certainty should not be a basis for postponing effective measures
to prevent environmental degradation.”
The precautionary principle applies to both GHG and non-GHG impacts. The rights of
people and the rights of nature (public interest) must trump short-term private interests.
Burning Biomass is Complex. The burden of proof lies with the applicants.
HRS §91-10 Rules of evidence; official notice. In contested cases:
[] (5) Except as otherwise provided by law, the party initiating the
proceeding shall have the burden of proof, including the burden of
producing evidence as well as the burden of persuasion. The degree
or quantum of proof shall be a preponderance of the evidence.

The idea of large power stations for baseload is outdated,” September 11, 2015 by Karel
Beckman, https://energypost.eu/interview-steve-holliday-ceo-national-grid-idea-large-powerstations-baseload-power-outdated/
In re Contested Case Hearing on Water Use Permit Application Filed by Kukui (Molokai),
Inc., 116 Haw. 481, 499, 174 P.3d 320, 338 (2007) (holding Water Commission decision
granting application for existing and new uses did not violate the precautionary principle where
the commission applied the sustainable yield determination for the aquifer in question and
further reserved jurisdiction to modify applicants permits in the event of significant or
unexpected changes)
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The Irish Bioenergy Association (IrBEA) asserts, “Biomass may be considered to be
carbon neutral [] However, bioenergy, derived from biomass, cannot be assumed to be carbon
neutral.NRDC (June 18, 2019): “Burning trees to produce electricity is dirty and destructive.
It creates more carbon pollution than coal, gas, and oil. It destroys forests and our heritage.
World Resources Institute (WRI, 2017): “An oft overlooked fact is that burning wood emits
more C02 than fossil fuels per megawatt-hour (MWh) of electricity generated or per unit of heat
generated.”^^^ Center for Biological Diversity: “The latest science shows that burning biomass
for energy emits more carbon dioxide than coal and gas per megawatt-hour.”^^^ Fern: “The
refusal to recognise the environmental threats posed by the biomass boom also mirrors the
recently exposed scandal of vehicle manufacturers cheating emissions tests. In both cases, the
urgent policy priority to deliver cuts in greenhouse gas emissions has left regulators apparently
blind to the fraudulence of how it was being achieved. Another 'green fuel' is turning into a
green nightmare.
The ability to measure emission impacts can range from easier systems like individual
pipes and smokestacks to very complex systems like non-point source pollution washing over
diverse landscapes. Similarly, energy systems can can range from analyzing the limited impact

“Guidance on Sustainability Analysis of Irish Bioenergy Pathways using Life Cycle
Assessment Methods” (2017) by Tom Bruton, Anna Evans, Ger Devlin
https://www.seai.ie/documents/research-projects/RDD-000111.pdf
https://www.nrdc.org/resources/our-forests-arent-fuel
156 “INSIDER: Why Burning Trees for Energy Harms the Climate” by Craig Hanson, WRI Vice
President For Food, Forest, Water & The Ocean & and Janet Ranganathan, WRI Vice President
For Science And Research, https://www.wri.org/blog/2017/12/insider-why-buming-trees-energyharms-climate
https://www.biologicaldiversity.org/campaigns/debunking_the_biomass_myth/
Up in flames: How biomass burning wrecks Europe’s forests (2015)
https://www.fem.org/news-resources/up-in-flames-how-biomass-buming-wrecks-europesforests-378/
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of a microhydroelectric facility located on a small urban stream, to photovoltaic and wind
systems, to very complex agricultural ecosystem analysis involving multiple geographies,
climates, soils, as well as non-point source pollution.
Tree-based bioenergy involves a staggering number of assumptions and variables, many
of which have poorly understood consequences and wide-ranging statistical variances. National
data from uniform ecosystems is vastly different from Hawai'i which has 10 of the 12 global soil
orders, 10 of the 14 global climate zones and is home to a vast number of threated and
endangered flora and fauna. Hawai'i Greenhouse Gas Sequestration Task Force members Susan
Crow and Jonathan Deenik wrote: “Hawaii has 10 of the 12 soil orders and 70% of global
climatic life zones. Compaction makes measurement difficult in many of our soils. Predictive
models do not match our measured values

The Koppen Climate Classification System is the

most commonly used method for identifying and defining global climate zones.The system
recognizes six major climatic types subdivided in 14 sub-types of which ten exist in Hawai'i.
“Soils are named and classified on the basis of physical and chemical properties in their horizons
(layers). 'Soil Taxonomy' uses color, texture, structure, and other properties of the surface two
meters deep to key the soil into a classification system to help people use soil information. This

159
Science of Carbon Sequestration” By Susan Crow and Jonathan Deenik
http://files.hawaii.gov/dbedt/op/carbon_farming_task_force/carbon_farming_task_force_ctahr_p
resentation.pdf
Koppen climate classification https://www.britannica.com/science/Koppen-climateclassification
"Hawaii has 10 of the world's 14 climate zones: An explorer's guide to each of them"
By Derek Paiva, https://www.hawaiimagazine.com/content/hawaii-has-10-worlds-14-climatezones-explorers-guide-each-them
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 59

system also provides a common language for scientists.”
classification system consisting of 12 soil orders,

The USDA utilizes a soil

of which ten of which occur in Hawai'i.^^"^

“The carbon found in soil is greater than the combined carbon found In the air and in
vegetation. Therefore, it is intuitively obvious that any analysis must examine the soil. To
overlook this is a sure sign that the proponents lack an understanding of the greenhouse gas
issue.

’U65

“Belowground soil carbon stocks in agriculture lands depend on a variety of factors, such
as the type of soil, the depth of the soil profile, soil texture, climate controls (e.g. precipitation
and temperature), belowground biodiversity, and land management practices adopted by farmers
and ranchers.
“The rate of soil organic carbon sequestration with adoption of recommended
technologies depends on soil texture and structure, rainfall, temperature, farming system, and soil
management. Strategies to increase the soil carbon pool include soil restoration and woodland
regeneration, no-till farming, cover crops, nutrient management, manuring and sludge

https://www.nrcs.usda.gov/wps/portal/nrcs/detail/soils/edu/?cid=nrcsl42p2_054278
Id.
Soils of Hawai‘1 by J. Deenik and A.T. McClellan, Department of Tropical Plant and Soil
Sciences
https://www.ctahr.hawaii.edu/oc/freepubs/pdf/SCM-20.pdf
LOT MTI p. 7
Policy Recommendation Analysis of Agricultural Carbon Sequestration Policy in Hawaii,
December 7, 2018. Prepared By: Aimee Taniguchi, Andini Ekaputri, Emma Smith, Patricia
Laporte And Rupananda Widanage. Submitted in partial fulfillment of the requirements for
NREM 611- Environment and Resource Policy Analysis.
http://files.hawaii.gov/dbedt/op/carbon_farming_task_force/projects/analyses_of_nature_based_s
olutions_to_ghgs.pdf
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application, improved grazing, water conservation and harvesting, efficient irrigation,
agroforestry practices, and growing energy crops on spare lands.
Forests are cut and sometimes replanted, impacting the soil, other vegetation, causing air
emissions and soil erosion, impacting humus oxidation, and changes to endangered and threaten
species and other biodiversity. The biomass is transported and burned to produce electricity. The
incineration facility produces waste ash which must be disposed. Water is used for cooling. The
waste water is injected into underground injection wells located very close to the ocean. The
heated wastewater enters the floor of the ocean.
Also to be considered are resilience, temporal and spacial impacts, and time-dependent
claims of carbon neutrality. Resilience is a concept based on elasticity; how quickly a system can
bounce back to its pre-disturbance equilibrium. Ecosystem disturbances, shocks, or impacts may
be acute and chronic, they may affect the total system (clear-cutting, fires, cyclones) or a part of
the system (tornadoes, alien species, pest outbreaks, storm run-off), they may impact biogenic^^^
carbon stocks or fluxes (flows), and they may affect how carbon sequestration potentials are
altered.
Carbon emission-sequestration parity is time-dependent. “It can be argued that the length
of the carbon payback period does not matter as long as all emissions are eventually absorbed.
This ignores, however, the potential impact in the short term on climate tipping points.

Soil Carbon Sequestration Impacts on Global Climate Change and Food Security by R. Lai.
Science 11 Jun 2004, Vol. 304, Issue 5677, pp. 1623-1627, DOT 10.1126/science. 1097396
https://science.sciencemag.org/content/304/5677/1623?sso=l&sso_redirect_count=l&:oauthCode=f7ede851-7fd4-47db-8604-4ade33d3a0d8
produced or brought about by living organisms
The Impacts of the Demand for Woody Biomass for Power and Heat on Climate and Forests.
Duncan Brack. Environment, Energy and Resources Department, Chatham House
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“Producing electricity from biomass is one of the most controversial and least understood
forms of renewable energy. In this three-part series, we first explored myths and facts about
biopower. In this second installment we’ll try to make sense of a seemingly simple question - is
biopower good for cutting our carbon emissions? It is anything but simple. [] While the public
language of the debate around biopower carbon accounting tends toward black and white, the
science is tangled up in complexity.
“The question of whether the use of biofuels mitigates or exacerbates climate change has
eluded a definitive answer despite decades of analysis. Indeed, years of study has increased,
rather than decreased, the uncertainty, as previously excluded climate-related factors have been
uncovered. This is explained partly by the temporal and spatial heterogeneity and complexity of
the affected natural systems and partly by disagreement about the most appropriate method to
answer this question.
“I once accepted the view that biofuels were inherently carbon-neutral. Twenty years ago
I was lead author of the first paper proposing use of LCA for fuel policy. [] However, other
scholars raised concerns [] LCA adherents made their models more complex to account for these
consequences of fuel production. [] These uncertainties spurred me to start deconstructing LCA.
In 2013,1 published a paper in Climatic Change showing that the conditions under which biofuel

On Biofuels, part 2: Climate science for bioenergy is lost in the woods (2017) by Bentham
Paulos, a correspondent for Greentech Media and the principal of Paulos Analysis,
energy policy consulting for business, NGO, and government clients.
https://energytransition.org/2017/01/on-biofuels-part-2-climate-science-for-bioenergy-is-lost-inthe-woods/
Bioenergy and Land Use Change (2017) Editor(s): Zhangcai Qin, Umakant Mishra, Astley
Hastings, American Geophysical Union.
https://agupubs.onlinelibrary.wiley.eom/doi/book/10.1002/9781119297376. Chapter 12
“Biofuels, Land Use Change, and the Limits of Life Cycle Analysis” by Richard J. Plevin.
https://agupubs.onlinelibrary.wiley.eom/doi/10.1002/9781119297376.chl2
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production could offset C02 were much more limited than commonly assumed. [] It is still
urgent to mitigate C02 from oil, which is the largest source of anthropogenic C02 emissions in
the United States and the second-largest globally after coal. But our analysis affirms that, as a
cure for climate change, biofuels are 'worse than the disease.
“Bioenergy systems are global and complex [] The credibility of LCA is core to its use
in policy. [] The emergence of LCA in bioenergy governance is particularly significant because
other sectors are likely to transition to similar governance models. LCA is being stretched to
accommodate complex and broad policy-relevant questions, seeking to incorporate externalities
that have major implications for long-term sustainability. As policy increasingly relies on LCA,
the strains placed on the methodology are becoming both clearer and impedimentary. The
implications for energy policy, and in particular bioenergy, are large.
“LCAs are inconsistent in their selection of system boundaries, modeling assumptions,
and treatment of co-products, which lead to wide variations in results, and make any biofuel
pathway comparison very challenging.
“LCA's use in framing is increasingly complex and more uncertain, and in some cases,
irreconcilable. The charged environment surrounding biofuels and bioenergy exacerbates all of
these.”^^4

“Biofuels turn out to be a climate mistake - here’s why” (2016) by John DeCicco, Research
Professor, University of Michigan, http://theconversation.com/biofuels-tum-out-to-be-a-climatemistake-heres-why-64463
“Challenge clusters facing LCA in environmental decision-making—what we can learn from
biofuels” (2015) by Marcelle C. McManus et al, Int J Life Cycle Assess. 2015; 20: 1399-1414.
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4939404/
174 “qyjg changing nature of life cycle assessment” (2015) by Marcelle C. McManus, Department
of Mechanical Engineering, University of Bath, UK; Caroline M. Taylor, Energy Biosciences
Institute, University California Berkeley. Biomass Bioenergy. 2015 Nov; 82: 13-26
Life of the Land's Initial Brief, DN 2017-0122, dated Sept. 16, 2019, p. 63

“Although energy security and agribusiness income provide policy rationales for
biofuels, the main sustainability rationale is the hope that they would reduce net C02 emissions.
[] When assessing the net GHG emissions effects of biofuel use, LCA has come to suffer from a
high level of uncertainty.
“The rate of soil organic carbon sequestration with adoption of recommended
technologies depends on soil texture and structure, rainfall, temperature, farming system, and soil
management. Strategies to increase the soil carbon pool include soil restoration and woodland
regeneration, no-till farming, cover crops, nutrient management, manuring and sludge
application, improved grazing, water conservation and harvesting, efficient irrigation,
agroforestry practices, and growing energy crops on spare lands.
Position Statement on Forest Biomass Energy (October 24, 2018) signed by 120
signatories:
"We share a vision of a world in which thriving natural forests play
a significant role in tackling climate change and contribute to a
clean, healthy, just and sustainable future for all life on earth.
Burning forest wood for large-scale energy production cannot be
part of that future for all of the reasons outlined below. Instead we
must protect and restore natural forests, thereby reducing emissions
and removing atmospheric carbon dioxide while supporting
biodiversity, resilience and well-being."
"Large-scale burning of forest biomass for energy: Harms the
climate [] is not low carbon [] encouraged by flawed accounting []
threatens biodiversity and climate resilience [] undermines the
climate mitigation potential of forests [] undermines community
rights and interests [] harms human health and well-being [] pulls

“Methodological Issues Regarding Biofuels and Carbon Uptake” (2018) by John M.
DeCicco, University of Michigan Energy Institute, Ann Arbor, https://www.mdpi.com/20711050/10/5/1581/pdf
Soil Carbon Sequestration Impacts on Global Climate Change and Eood Security by R. Lai.
Science 11 Jun 2004, Vol. 304, Issue 5677, pp. 1623-1627, DOI: 10.1126/science. 1097396
https://science.sciencemag.org/content/304/5677/1623?sso=l&sso_redirect_count=l&:oauthCode=f7ede851-7fd4-47db-8604-4ade33d3a0d8
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investment away from other renewables - Biomass undermines less
emissive renewable energy solutions because it competes for the
same government incentives. Unlike investment in low emission
technologies, such as wind and solar, biomass energy entails
ongoing feedstock costs and relies on continuous subsidies."
“We, the undersigned organisations, believe that we must move
beyond burning forest biomass to effectively address climate
change. We call on governments, financiers, companies and civil
society to avoid expansion of the forest biomass based energy
industry and move away from its use. Subsidies for forest biomass
energy must be eliminated. Protecting and restoring the world’s
forests is a climate change solution, burning them is not."^^^

VD LOL INITIAL RESPONSES TO COMMISSION S IDENTIFIED ISSUES
The Commission asked Life of the Land to initially address Issues 1-3 without having
access to documents needed to more fully address the issues.
In short, the Hu Honua project fails on all counts. Hu Honua is running amok over
community values. Hu Honua is lawsuit crazy, preferring legal manuevers and suing rather than
community-engagement. Hu Honua refused to answer questions, refused to standby their own
comments made at their own community meetings, refused to explain how their project would
stack up against the currently preferred approaches involving solar plus storage and grid-edge
solutions, refused to discuss air and water pollution, asserted they might use invasives as fuel but
refused to elaborate on the impacts, refused to discuss where the fuel is being grown and under
what conditions, refused to discuss ecosystem impacts, refused to answer questions about
greenhouse gases, propose prices that are out-of-whack with current RFPs, and failed to specify
the zoning at the secret forests which will be destroyed. The Forest Incineration applicant has

Signatories include Biofuelwatch, Center for Biological Diversity, Dogwood Alliance, FERN,
Friends of the Earth U.S.A., Greenpeace International, Indigenous Environmental Network,
Natural Resources Defense Council, Rainforest Action Network, Sierra Club.
https://environmentalpaper.org/the-biomass-delusion/
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even gone so far as to assert that there is secret information which must be concealed from the
public, from competitors, and even from the all-encompassing class labeled "OTHER" which
includes Life of the Land; that the information is so sensitive that it can't be shared under a
Confidentiality Agreement. This deceitfulness includes the location for harvesting trees, as if
people couldn't follow their trucks if the PP A ever came to fruition. In short, Hu Honua is
seeking to ram this self-indulgent twaddle through regulatory hoops. Hu Honua can't fudge the
truth. This extremely high-price boondoggle is a bunch on baloney. “Life of the Land was
disallowed from accessing documents that it sought compelled produced. Appellees cited Life of
the Land’s restricted participant status in refusing to respond to pointed inquiries, and Life of the
Land’s arguments in defense of its environmental interests were likewise disregarded on the
basis of its restricted participant status. Even documents PUC sought to be refiled, Hu Honua’s
Ash Handling Plan, were not provided. [] PUC did not allow Life of the Land to participate
fully' because it imposed restrictions on the latter’s access to materials and ability to address or
engage issues.
Thus, the following responses are very preliminary in nature and will be expanded upon as data
is provided. Answers to six questions are presented: (a) competitive bidding, (b) burden of proof,
(c) costs, (d) prudent and in the public interest, (e) preferential rates, and (f) greenhouse gases.

LOL Brief in Reply to Appellee the Hawaiian Electric Light Company, Inc.’s Answering
Brief, pp. 7-8. dated April 23, 2018, SCOT-17-0000630
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VI A) LOL RESPONSE TO ISSUE NUMBER 1 RE COMPETITIVE BIDDING; Whether
HELCO has met its burden of proof in support of its request to waive Hu Honua’s Project
from the commission’s Framework for Competitive Bidding?
The simple answer is: No.
“The Competitive Bidding Framework recognizes certain circumstances where competitive
bidding may not be appropriate or in the best interest of customers, in which case a waiver may
be granted by the Commission.HELCO asserted that Hu Honua should not be required to
competitively bid because they had to be online by 2018. “As described above, under the current
circumstances, competitive bidding is simply not feasible or appropriate if the project is to
maintain a construction schedule that will allow it to be placed in service by the ITC
qualification deadline of December 2018, and Hu Honua asserts that the proj ect cannot move
forward without maintaining such a schedule.
The Commission reject the ITC argument in a recent decision. “The commission thus
finds that the Project's potential ability to take advantage of the ITC does not independently serve
as support for the waiver being in the public interest, but rather is factor in the analysis of the
Projects underlying energy pricing. [] Additionally, capturing the ITC was focus of the
competitive procurement for all eligible projects in the Phase REP process, and thus does not
provide an independent basis for waiver justification for the Project in this instance.
HELCO also argued, “A waiver is justified under [] competitive bidding under the
current unique circumstances surrounding the Hu Honua project will impede achievement of the

HELCO 2017 Memo, p. 2
HELCO 2017 Memo, p. 8
Order No. 36502, pp. 39-40, dated September 6, 2019, re the Palehua Wind Project
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government objectives and policies of: (1) increasing energy self-sufficiency; and (2) increasing
agricultural sustainability.
Life of the Land finds it incredulous that razing forests can be framed as increasing
agricultural sustainability. Could arson be framed as a tool for the government objective of
increasing residential construction?
The Hawaiian Electric Companies' Phase 2 Draft Requests for Proposals for Dispatchable
and Renewable Generation proposed weaker developer submittals in case Hu Honua and/or PGV
would not be built. If alternatives were needed, the developers could supplement their filings.
The Commission went the other way in issuing Order No. 36356 (“Order No. 36356 “) on June
10, 2019, suggesting that full proposals be made—that may or may not be needed.

That is to

say, the Commission went with competitive bidding to see what is out there at what price.
“Regarding Hawaii Island, the commission appreciates the Companies' observations regarding
the uncertain timing and availability of both the Puna Geothermal Ventures ( PGV ) and Hu
Honua Bioenergy ('Hu Honua') facilities, and understands the Companies' proposed approach to
target different amounts of variable renewable dispatchable generation in the event that one or
both of the facilities are not placed into service.
“However, the commission believes the broad, proposed range of procurement targets for
Hawaii Island may affect bidders' willingness to submit bids due to concerns regarding market
certainty and the complexity of bid requirements. To increase the likelihood of robust
participation in the Hawaii Island REP, the commission strongly encourages the Companies to
solicit the maximum number of MWh proposed (444,000 MWh, see table above) in this

HELCO 2017 Memo, p. 8
183
36356 providing guidance on the Hawaiian Electric Companies' Phase 2 Draft
Requests for Proposals for Dispatchable and Renewable Generation
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solicitation. If circumstances arise where it is determined that procurement of the full amount
will not provide benefits to customers, the Companies should not feel obligated to procure the
entire amount. However, an approach designed to procure the maximum amount of energy and
capacity at the outset, will likely result in more competitive procurement process overall. In the
event specific HELCO system needs are revised during the course of the Phase REP process, the
Companies can provide any updated information to the lOs during the Companies' evaluation
process.
VI-Bt LOL RESPONSE TO ISSUE NUMBER 2 RE BURDEN OF PROOF: Whether
HELCO has met its burden of proof in support of its request for the commission to
approve the Amended and Restated PPA for the Hu Honua Project?
No. Life of the Land asserts that none of the climate, environmental, and agricultural data
has been provided to use and therefore we can't make a detailed response. “Hu Honua cited Life
of the Land’s restricted participation to issues 2(a)(i) and 2(b) in refusing to response to IR Nos.
10-13, 14.d, 17-20, 24-25,28, 29,31-33, 38-44, 50-54. 107 ROA V. 18 at 43-48, 52n.l, 54-55,
57-60, 64, 66, 69-70, 72-74, 80-87, 93-98.”^^^
This information must be made available to Life of the Land.
Vl-Ct LOL RESPONSE TO ISSUE NUMBER 2A RE REASONABLENESS; Whether the
purchased power costs to be paid by HELCO pursuant to the Amended and Restated PPA
are reasonable?
No. Life of the Land asserts that the Lorest Incinerator Has Unreasonable Linancial
Impacts. Solar- and/or wind-based electricity combined with storage can meet all of the utilities

pp. 11-12
LOL Opening Brief pp. 5-6, dated January 17, 2018, SCOT-17-0000630
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needs for new generation. In Hawai'i, electricity produced from solar and energy resources is at
least twice and maybe three timmes cheaper, they have much smaller environmental impacts,
and, among the choices available in Hawai'i, have far lesser negative climate change impacts.
Battery prices are plumetting.
The Hu Honua cost is too high. “As a comparative tool, Hu Honua provided the
following table^^^ to show the difference in costs of the Original PPA in 2011 dollars and 2017
dollars, and the A&R PPA in 2017 dollars.
Summarized HHB
PPA Provisions
Levelized Cost
(cents/kWh)

Original PPA Pricing
(2011$)
25.3

Original PPA Pricing
(2017$)
28.6

A&RPPA Pricing
(2017$)
22.1

The Commission approved the KIUC-AES Lawai Solar, LLC PPA for solar-based
electricity, at 11.08 cents per kWh, in Docket No. 2017-0018. The Commission approved a
waiver from competitive bidding for the proposed West Loch PV Project, stating, “[t]he
Equivalent Levelized Energy Payment ('ELEP') for the Project, as well as the PPA equivalent
energy price, is estimated by HECO and the Consumer Advocate to be 9.56 cents per kilowatthour ('kWh').”^^^ With respect to the West Lock Project, the Commission took notice of Tucson
Electric Power's solar-plus storage project priced at 4.5 cents per kWh.”^^^
HECO, HELCO and the Maui Electric Company (“MECO”), (collectively, the “HECO
Companies”) filed seven applications, docket numbers 2018-0430 through 2018-0436, with the
Commission on New Year's Eve. Each application was for a Renewable Dispatchable Generation

Id, p. 12
^^^Id. P. 11
Commission Decision and Order 34676, dated June 30, 2017, in Docket No. 2016-0342, p. 8.
Id at pp. 79-80, EN 223. See also: Life of the Land’s Statement of Position, p. 8, dated July
10. 2017. Docket No. 2017-0122
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(“RDG”) PPA utilizing solar plus storage. The wholesale cost of the electricity varies from 7.811.7 cents per kilowatt-hour.
Name
AES Kuihelani Solar, LLC
Waiawa Solar Power LLC
Mililani 1 Solar, LLC
Paeahu Solar LLC
Hale Kuawehi Solar LLC
Ho'ohana Solar 1, LLC
AES Waikoloa Solar, LLC

MW
60
36
39
15
30
52
30

Utility
MECO
HECO
HECO
MECO
HELCO
HECO
HELCO

Location
Kuihelani Highway
Pearl City
Mililani
Wailea
Waimea
Kunia
Waikoloa Village

(ii/kWh
7.8
9.6
8.8
11.7
8.7
9.9
7.9

These solar plus battery costs are significantly less than the 22.0 cents per kilowatt-hour
for the Hu Honua biomass-to-energy project approved by the Commission last year. The Hu
Honua project compared their costs to other higher priced projects approved in 2012 rather than
lower cost projects approved in 2017, which was objected to by Life of the Land.
“The briefing on Issue Nos. 1 to 3 may reference [] the upcoming Phase 2 of competitive
bidding in Docket No. 2017-0352.”^^'^ The HECO Companies have filed a Request for Proposal
(“REP”) for additional dispatchable renewable energy with storage. The utility suggested that
companies give lessor information for potential resources on the Big Island in case either or both
of the proposed incinerator and geothermal projects fail to materialize. The Commission
suggested asking for new proposals with the understanding that they might not be needed.
“Regarding Hawaii Island, the commission appreciates the Companies' observations
regarding the uncertain timing and availability of both the Puna Geothermal Ventures ('PGV')
and Hu Honua Bioenergy ('Hu Honua') facilities, and understands the Companies' proposed
approach to target different amounts of variable renewable dispatchable generation in the event
that one or both of the facilities are not placed into service. However, the commission believes

Order 36382
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the broad, proposed range of procurement targets for Hawaii Island may affect bidders'
willingness to submit bids due to concerns regarding market certainty and the complexity of bid
requirements. To increase the likelihood of robust participation in the Hawaii Island RFP, the
commission strongly encourages the Companies to solicit the maximum number of MWh
proposed (444,000 MWh, see table above^^^) in this solicitation. If circumstances arise where it
is determined that procurement of the full amount will not provide benefits to customers, the
Companies should not feel obligated to procure the entire amount. However, an approach
designed to procure the maximum amount of energy and capacity at the outset, will likely result
in more competitive procurement process overall.

Document

MWh

MW of Energy Storage

April 1 HECO Eiling

70,000

18 MW

May 2 PUC Status Conference

70,000

18 MW

HECO Proposed Einal

70,000-444,000

18 MW

LOL noted, “We have concerns rather this proposed facility will cut into the utilities
purchase of energy from existing and/or planned wind and solar facilities.We will file
additional briefs on the financial cost analysis after receiving responses to discovery.

Commission Order No. 36356, Providing Guidance on the Hawaiian Electric Companies'
Phase Draft Requests for Proposals for Dispatchable and Renewable Generation, p, 10, Docket
No. 2017-0352, dated June 10, 1019
^^Md,pp. 11-12
Life of the Land's Testimony of Henry Curtis 2012-0212, p. 3
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VI-D) LOL RESPONSE TO ISSUE NUMBER 2B RE PRUDENT & PUBLIC INTEREST:
Whether HELCO’s purchase power arrangements under the Amended and Restated PPA
are prudent and in the pubhc interest?
No they are not. Life of the Land asserts that none of the agricultural data has been
provided to use and therefore we can't make a detailed response. LOL is reluctant to offer more
details without the ability and opportunity to evaluate the Forest Incinerator in detail. That
opportunity will only be realizable if Hu Honua retreats from its black box confidentiality
approach and is willing to share the necessary information and data required to evaluate the
anticipated impacts. As noted in our legal appeal, there are numerous issues that need
clarification, examination, and analysis. “Biomass processing would produce ash byproduct in
amounts of 5,556 tons per year. [] Hu Honua represented that the ash 'is less a ‘fertilizer’ and
more a ‘soil amendment" that would benefit the acidic soils of Hawai‘i.”^^'^ “The Hu Honua
Project included a substantial agricultural component, under which 33.770 acres of commercial
forest in Hamakua, Pinnacle, Pahala, Wakea, and other areas to produce 283,000 tons of airdried biomass per year. [] Hu Honua exhibits describing biomass feedstock operations [] were
deemed confidential and undisclosed to Life of the Land. [] HELCO and Hu Honua had defined
'fuel' for the Hu Honua facility as 'biomass from tree plantations on the Island of Hawaii or any
renewable replacement or substitute for biomass reasonably determined by [Hu Honua] to be
suitable for the operation of the Facility in accordance with the [AR-PPA]'.”^^^
While Hu Honua has been hiding its analysis, many groups have raised concerns about
greedy investors making money from bioenergy project causing planetary destruction.

LOL Opening Brief p. 2, dated January 17, 2018, SCOT-17-0000630
Id, p. 3
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Energy Justice Network: "Biomass incineration is worse than coal for the climate. []
Wood burning releases more C02 than coal or other fossil fuels because wood contains far more
carbon per unit of energy produced, even if burned at the same combustion efficiency.
Partnership for Policy Integrity (PFPI): "Biomass power plants (and other 'renewable'
solid fuel combustors like garbage incinerators) are dirty, inefficient, and expensive. They emit
more carbon pollution per megawatt-hour than coal plants, as well as massive quantities of other
air pollutants and ash."^^^
Indigenous Environmental Network: "If C02 emissions from biomass were accounted for
in the same way as coal then burning trees for energy would not be considered low-carbon but in
fact more carbon intensive.
National Association for the Advancement of Colored People (NAACP): "Human
activities that cause greenhouse gases to be released into the air (like the burning of fossil fuels
like oil and coal, and deforestation (cutting down trees), or by changing the land surfaces also
contributes to climate change.
Energy Justice Network: "By most of these measures (with notable exceptions on sulfur
and mercury), burning biomass is as polluting or worse than burning coal, and far worse than
natural gas. Eor some pollutants, this is because biomass is actually more contaminated than
coal. In other cases, burning one ton of biomass may release less of a pollutant than burning one
ton of coal, but since five tons of wood must be burned to create the same energy as one ton of
coal, biomass can be more polluting per amount of energy produced. Air regulations on biomass

http://www.energyjustice.net/files/biomass/climate.pdf
https://www.pfpi.net/the-real-green-path-forward-in-2019
http://www.ienearth.org/docs/Biomass.pdf
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Jacqui Patterson, Climate Justice Initiative Director, https://www.naacp.org/wpcontent/uploads/2016/04//ClimateToolkit_FINAL.pdf
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facilities are also weaker, so even where burning five tons of trees would produce less pollution
than one ton of coal, the air pollution from the tree burner may be greater because it is not
required to capture as much of its pollution as the coal power plant must."^'^'^
Rachel Carson Council: Though touted as a clean, environmentally safe alternative to
fossil fuels, wood pellets are a carbon-intense, destructive and polluting industry based in flawed
carbon accounting in international agreements.
Burned: Are Trees the New Coal? A film by Alan Dater and Lisa Merton
“BURNED reveals the shocking destruction of our forests for fuel and the resultant rise
in carbon emissions that exceed those of coal-buming.” Audience Choice Award, American
Conservation Film Festival Committee.
Energy Justice Network: We’re all familiar with climate change deniers, cheerfully
and/or willfully ignorant folk who refuse to accept that human-caused carbon emissions are
responsible for the climate crisis — or that there even is a climate crisis. [] Recently, a subtler
breed of climate change denier has emerged, spreading their propaganda and even infiltrating
aspects of the environmental movement: biomass boosters. These advocates for the biomass
energy industry often avoid detection by professing concern with carbon emissions. Yet, while
cursing fossil fuels out of one side of their mouths, out of the other they bless the burning of one
of the world’s greatest buffers against runaway climate chaos — our forests — for energy.

http://www.energyjustice.net/files/biomass/woodybiomass.pdf
https://rachelcarsoncouncil.org/wp-content/uploads/2019/01/Clear-Cut-web.pdf
https://bumedthemovie.com/
https://www.energyjustice.net/content/biomass-energy-another-kind-climate-change-denial
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VI E) LOL RESPONSE TO ISSUE NUMBER 3 RE PREFERENTIAL RATES; Whether
Hu Honua has met its burden of proof in support of its request for preferential rates for
the purchase of renewable energy produced in conjunction with agricultural activities
pursuant to [HRS] S 269-27.3.
Hu Honua has not. “A request for such preferential rates filed pursuant to HRS §269-27.3
has never been granted by the commission," furthermore, "HELCO’s reliance on a waiver
granted 8-1/2 years ago is incompatible with such change in circumstances on the island of
Hawai‘i.”^'^'^ Life of the Land asserts that none of the agricultural data has been provided to use
and therefore we can't make a detailed response. Nonetheless, any agricultural subsidy should be
minimal rather than subsidizing electricity at three times the rate of competitive proposals. LOL
is reluctant to offer more details without the ability and opportunity to evaluate the project in
detail. That opportunity will only be realizable if Hu Honua retreats from its black box
confidentiality approach and is willing to share the necessary information and data required to
evaluate the anticipated impacts.

lOL

Opening Brief p. 2, dated January 17, 2018, SCOT-17-0000630
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VI-F) LOL RESPONSE TO ISSUE NUMBER 4 RE GHG EMISSIONS; Whether the
GHG emissions that would result from approval of the A&R PPA and subsequent addition
of the Project to HELCO’s system are greater than the GHG emissions that would result
from the operations of HELCO’s system without the addition of the Project, whether the
cost of energy under the A&R PPA is reasonable in light of the potential for GHG
emissions, and whether the terms of the A&R PPA are prudent and in the public interest,
in light of its potential hidden and long-term consequences.
Those who assert that tree incineration biomass will balance out with sequestration often
rely not on science, nor on temporal analysis, but rather on spin. Tawn Keeney, a retired
Honokaa medical doctor summed up this approach in testimony before the State Legislature.
The EPAhas designated ‘bioenergy’ as greenhouse gas neutral. This
is not merely a designation by the Trump administration but goes
back approximately 10 years. Under influence from heavily forested
states, these administrations developed the policy that burning waste
wood for power, factoring in re-sequestration of carbon from the
regrowth of trees, carbon neutrality could be approached. This
however over the years has been inappropriately extrapolated to
include the harvesting of green trees exclusively for burning for
electricity. And accounting has has been designated to factor the
entire life cycle of the tree at arbitrarily 100 years, even though it is
now apparent that a time frame of 100 years to judge climate impact
has lost all relevance. Because of the re-sequestration by regrowth
after harvest, the EPA has assigned the burning of trees a GHG
emission factor of 0. In spite of widespread recognition of it’s
accounting error, and an ‘a priori’ understanding that burning trees
for power is not greenhouse gas neutral, EPA however has
maintained this position of carbon neutrality.
On two occasions, once in 2014 and again in 2018, the EPA has
requested endorsement of this position from it’s Scientific Advisory
Board. On both occasions the SAB sent the position statement back
to the EPA without endorsement, stating that the time frame and the
feedstock (green trees vs. waste wood) must be specified and these
are policy decisions. This reflects the position that burning Green
Trees in the short term (decades rather than centuries) cannot be
considered greenhouse gas neutral. Essentially, the designation of
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Bioenergy as GHG neutral, justifying tax incentives to bum whole
forests for fuel, which is decimating the natural landscape of the
American Southeast, is a policy decision not based on science fact.
This policy has increased greenhouse gas emissions and is
contributing inexorably to climate change. It is slowing the
transition to clean energy in the form of Solar and Wind.^*^^
Climate change is expectyed to cause one billion people to migrate to new places to live
by 2100. First Nation people are tied geographically to specific sites. They will face a great
threat from a problem they did not cause. The Hawai'i Constitution provides specific rights to
the Kanaka Maoli.
William S. Richardson law professor Kapua Sproat noted, “In addition to existing
statutory provisions, in 1978, Hawai'i's state constitution was amended to transform protections
for Native Hawaiian rights and practices into a constitutional mandate. Article XII § 7 placed an
affirmative duty on state and county agencies to preserve and protect Native Hawaiian rights.
Sproat further noted, “Climate change is simply the latest environmental injustice that
native peoples must grapple with, exacerbating a long and painful history of cultural and
ecological devastation due to significant harms imposed by colonization.

https://www.capitol.hawaii.gOv/session2019/testimony/HB307_TESTIMONY_EET-CPHWAM_04-02-19_.PDF
206 “Avoiding Trouble in Paradise: Understanding Hawai'i's Law and Indigenous Culture” by D.
Kapua'ala Sproat, published by the American Bar Association (ABA) Business Law Today,
Volume 18, Number 2 in November/December 2008. Sproat is an Assistant Professor with Ka
Huli Ao Center for Excellence in Native Hawaiian Law and the Environmental Law Program,
and former board member of Life of the Land. https://apps.americanbar.org/buslaw/blt/20Q8-ll12/sproat.shtml
An Indigenous People's Right to Environmental Self-Determination: Native Hawaiians and
the Struggle Against Climate Change Devastation by D. Kapua' ala Sproat. Stanford
Environmental Law Journal (May 31, 2016)
https://scholarspace.manoa.hawaii.edU/bitstream/10125/46075/l/35StanEnvtlLJ157.pdf
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vm CONCLUSION
Life of the Land firmly believes that we are not moving nearly fast enough to avert the
worst of climate change. It is critical that communities are united rather the divided in this
transformation. It is even more critical that we don't make an ill-conceived choice, where we
think we are changing course, but instead are speeding faster towards the climate cliff.
Various regulatory agencies evaluate which proposed projects are legal and permissible.
The Commission examines forecasts, trajectories, and legal alternatives to determine which
projects are in the state interest, that best mesh technically, economically, environmentally,
culturally with the existing and anticipated future energy delivery system. Several issues will
have to be examined as the proceeding moves forward. Justification for the Schofield Generator
included the fact that it is inland where it will not be impacted by sea level rise and coastal
storms. Hu Honua would be a coastal facility with its sea cliff undergoing obvious erosion. The
Schofield Generator allows for islanding operations, Hu Honua would not. As the Commission
pushes openness and transparency, the Hu Honua lawyers practice obstructionism. Hu Honua
asserts that emails from the plant manager should not relied relied on in evidential filings. How
will an industrial scale facility affect quality of life issues including fishing and surfing in the
ocean discharge area? Can unethical, black-box, evasiveness be reasonable and in the public
interest? Forests, the lungs of the planet, can offset greenhouse gas emissions. Should Hawai'i
encourage lung removal? Why is Hu Honua so fearful of publicly discussing where the fuel will
come from?
This Initial Brief is based on a spotty record, one that must be supplemented with
additional data, subject to analysis and cross-examination. As Life of the Land has filed
Confidentiality Agreements and a Non-Competitor Affidavit, one starting place would be for Hu
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Honuato hand over copies of all confidential filings. Another approach would be legal
wrangling over motions to compel, subpoenas, and depositions.
VIII) EXHIBITS
The use of the “official record”^*^^ and “judicial notice”^'^^ predate the electronic era and the
availability to cite web-dased electronic documents. The Commission took judicial notice of Act
32 SLH 2017 and HRS chapter 342B, part VI, Greenhouse Gas Emissions, including HRS 342B71_21o
Life of the Land's Initial Lorest Incinerator Exhibits (“LOL LI EXB”)
LOL LI EXB I: Sea Level Rise Vulnerability & Adaptation Report. (December 2017) Hawai'i
Department of Land and Natural Resources's Hawai‘1 Climate Change Mitigation & Adaptation
Commission.
LOL LI EXB 2: Climate Change Brief (2018). City & County of Honolulu's Climate Change
Commission.

HAR §16-601-47; See also: https://www2.archivists.Org/glossary/terms/o/official-record
HRS 91-10(4)
ORDER NO. 35267, pp. 38-39, dated Leb. 6, 2018, Docket No. 2017-0105. “[T]his
commission, takes official notice of: A. Act 32, part I, Session Laws of Hawaii 2017, by which
the Legislature: (i) recognizes that "[cjountless scientific studies have concluded that greenhouse
gas emissions are leading contributing factor to global warming[;]" and (ii) finds that climate
change is 'real.' B. HRS chapter 342B, part VI, Greenhouse Gas Emissions, including HRS
342B-71, which states: statewide greenhouse emissions limit, adoption. A statewide greenhouse
gas emissions limit to be achieved by 2020 is hereby established that is equal to or below the
level of the statewide greenhouse gas emissions in 1990, as determined by section of Act 234,
Session Laws of Hawaii 2007; provided that for the purposes of this Act greenhouse gas
emissions from airplanes shall not be included.”
https://climateadaptation.hawaii.gOv/wp-content/uploads/2017/12/SLR-Report_Dec2017.pdf
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https://staticl.squarespace.eom/static/59af5d3cd7bdce7aa5c3ellf/t/5bda020bf950b7ddl6a458d6
/1541014029634/Climate+Change+Briefpdf
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LOL FI EXB 3: Sea Level Rise Guidance (2018). City & County of Honolulu's Climate Chmige
Commission.
LOL FI EXB 4: Emissions Gap Report 2018. United Nations Environment Programme.
Eourth National Climate Assessment.
LOL El EXB 5: Eourth National Climate Assessment, Volume I: Climate Science Special Report
(2017).^^^
LOL El EXB 6: Eourth National Climate Assessment Second State of the Carbon Cycle Report
(2018).^^^
LOL El EXB 7: Eourth National Climate Assessment Volume II: Impacts, Risks, and Adaptation
in the United States (2018).^^^
LOL El EXB 8: “Attribution of Extreme Weather Events in the Context of Climate Change”
published by the “National Academies of Sciences, Engineering, and Medicine; Division on
Earth and Life Studies; Board on Atmospheric Sciences and Climate; Committee on Extreme
Weather Events and Climate Change Attribution”^^^
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https://staticl.squarespace.eom/static/59af5d3cd7bdce7aa5c3ellf/t/5beflaa688251b73aaaeff92/
1542396587587/Sea+Level+Rise+Guidance.pdf
214

https://wedocs.unep.org/bitstream/handle/20.500.11822/26895/EGR2018_EullReport_EN.pdf?se
quence=1 &is Allowed=y
Administrative Lead Agency: Department of Commerce / National Oceanic and Atmospheric
Administration. Other Thirteen federal Agencies: Department of the Interior, Department of
Energy, U.S. Global Change Research Program, Department of Health and Human Services,
Smithsonian Institution, Department of Commerce, Department of Defense, Department of
Agriculture, National Aeronautics and Space Administration, Department of Transportation,
Environmental Protection Agency, Department of State, and the National Science foundation.
^ https ://science2017.globalchange. gov
https://carbon2018.globalchange.gov/
https://nca2018.globalchange.gov/
https://www.nap.edu/login.php?record_id=21852#guest
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LOL FI EXB 9: Henry Q Curtis Confidentiality Agreement, LOL-Exhibit-1, dated May 24,
2017; Kathleen Brady Confidentiality Agreement, LOL-Exhibit-2, dated May 24, 2017; Life of
the Land's Executed Protective Agreements re Henry Curtis and Kat Brady, dated July 8, 2019,
including Non-Competitor Affidavit; Non-Competitor Statement, LOL-Exhibit-5 dated August
20, 2014, and re-filed on May 24, 2017.
LOL El EXB 10: Agricultural Expertise of Henry Q Curtis, LOL-Exhibit-3, dated May 24, 2017
LOL El EXB 11: The Impacts of the Demand for Woody Biomass for Power and Heat on
Climate and Eorests, Chatham House, Eebruary 2017.^^'^
LOL El EXB 12: Trees, Trash, and Toxics: How Biomass Energy Has Become the New Coal,
Mary S. Booth, PhD, Partnership for Policy Integrity, April 2, 2014.^^^

https://www.chathamhouse.org/sites/default/files/publications/research/2017-02-23-impactsdemand-woody-biomass-climate-forests-brack-fmal.pdf
https://www.pfpi.net/wp-content/uploads/2014/04/PEPI-Biomass-is-the-New-Coal-April-22014.pdf
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AFFIDAVIT OF HENRY Q CURTIS
Henry Q Curtis, being first duly sworn on oath, deposes and says that:
1. Since March 1995,1, Henry Q Curtis, have served as the Executive Director of Life of the
Land.
2. Since January 1996,1, Henry Q Curtis, have served as the Vice President for Consumer Issues
of Life of the Land.
3. My address is Henry Curtis, Life of the Land, P.O. Box 37158, Honolulu, HI 96837.
4. The Life of the Land Board of Directors has designated me to represent Life of the Land in all
proceedings before the Hawaii Public Utilities Commission.
5. Life of the Land has been involved in more than 50 Hawai'i Public Utilities Commission
regulatory proceedings.
6. Climate Change is happening. It is scary. We must deal with it in a way that benefits everyone,
not just elites. Climate change solutions must be done in a transparent way that promotes
accoutability, truth, justice, and equity. Incineration forests is not a solution; rather it exacerbates
the problem.
7.1 swear that these statements in this brief are true and accurate.
Further Affiant Sayeth Naught.
Signed on September 16, 2019 in Honolulu, Hawaii.

Signature
P.O. Box 37158
Honolulu, HI 96837
Address
(808) 927-0709
Telephone Number
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CERTIFICATE OF SERVICE
The foregoing LIFE OF THE LAND'S INITIAL BRIEF and AFFIDAVIT was filed
eleetronieally with the Pnblie Utilities Commission, along with fonr hard eopies (Commission
Order No. 34597, modified by Order No. 34612). Two eopies were hand delivered to Hn Honna,
HELCO and the Consnmer Advoeate. One eopy was hand delivered to Tawhiri and HEP.
Eleetronie eopies were sent to all parties and partieipants listed below.
JAY GRIFFIN, CHAIRPERSON
PUBLIC UTILITIES COMMISSION
465 S. King St, Room 103
Honolnin, HI 96813
DEAN NISHINA, EXECUTIVE DIRECTOR
ATTORNEY DCCA DIVISION OF
CONSUMER ADVOCACY
P.O. Box 541
Honolnin, HI 96809
TEDN. PETIT
MARK G. VALENCIA
CASE LOMBARDI PETIT, LAW
CORPORATION
737 Bishop Street, Snite 2600
Honolnin, HI 96813
Connsel for HAMAKUA ENERGY, LLC'S
DAVID M. LOUIE
JOSEPH A. STEWART
AARON R.MUN
KOBAYASHI SUGITA & GODA, LLP
First Hawaiian Center
999 Bishop Street, Snite 2600
Honolnin, Hawaii 96813

SANDRA-ANN Y.H. WONG, ESQ.
A LAW CORPORATION
1050 Bishop Street, #514
Honolnin, HI 96813
KEVIN M. KATSURA
DIRECTOR REGULATORY NON-RATE
PROCEEDINGS
P.O. Box 2750
Honolnin, HI 96840-0001
DEAN T. YAMAMOTO
WIL K. YAMAMOTO
YAMAMOTO CALIBOSO LLLC
1100 Alakea Street, Snite 3100
Honolnin, HI 96813
Connsel for HU HONUA BIOENERGY,
LLC PARTNERS, L.P.
SHANNON S. BROOME
HUNTON ANDREWS KURTH LLP
50 California Street, Snite 1700
San Franeiseo, CA 94111

Connsel for HAMAKUA ENERGY, LLC'S

Connsel for HELCO
MYLES F. REYNOLDS
HUNTON ANDREWS KURTH LLP
1445 Ross Avenne, Snite 3700
Dallas, TX 75202-2755
Connsel for HAMAKUA ENERGY, LLC'S
DATED; SEPTEMBER 16, 2019, Honolnin, Hawaii.
HENRY Q CURTIS
VICE PRESIDENT FOR CONSUMER ISSUES
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