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Aloha Commissioners and Staff,
The Hawai‘i State Legislature passed Act 203 SLH 2019 (HB452 HDl SDl CDl),

codified at HRS § 269-27.7, that allows the public utilities commission to establish "^preferential
electricity rates for agricultural activities.

Preferential electricity rates; protected agriculture, (a) The public utilities
commission may establish preferential electricity rates for agricultural activities
that utilize protected agriculture to produce firuits or vegetables for distribution;
provided that the protected agriculture includes reasonable efforts to incorporate
cost-effective renewable energy sources and energy efficiency measures.
(b) In considering preferential rates, the public utilities commission shall
ensure that any subsidization being paid by other customers is limited and
reasonable and shall periodically review and adjust the rate, if necessary.
(c) A public utility shall provide a request for preferential electricity
rates to the public utilities commission for approval upon receipt of:
(1) A bona fide request for preferential electricity rates for agricultural
activities that utilize protected agriculture to produce fruits or vegetables for
distribution; and
(2) Proof that the fruits or vegetables cited in the request are produced
in a maimer consistent with this section.
(d) For purposes of this section, "protected agriculture" means any crop
production technologies or techniques that partially or fully control a plant's micro
climate to target the particular requirements of the species; provided that the term
shall not include agricultural activities that produce medical cannabis.

HRS §269-27.7
MetroGrow Hawaii was a major proponent of the underlying legislation (HB 452-2019).

""Vertical farms do require substantial technology and equipment to operate and are energy
intensive. Electricity for lighting and climate control are major expenses. For MetroGrow
Hawaii, the high relative cost of electricity in Hawaii is a deterrent to profitability. While we are

able to reduce labor, transportation, water, fertilizer and pesticide costs in relation to traditional
farms, electricity usage is higher so any reduction in that cost will be a major benefit.”^

* https://www.capitol.hawaii.gov/Session2019/Testimony/HB452_TESTIMONY_AGREEP 02-06-19 .PDF
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[emphasis added] SanHi Government Strategies, an entity affiliated with the Ashford & Wriston
law firm, testified, “Hawaii’s goal to increase local food production would be significantly
boosted by the increased use of protected agriculture. Modem agriculture practices are moving
towards protected and controlled growing environments. This method of agriculture allows for

higher crop yields, more efficient and effective operations, smaller land requirements, less need
for pesticides, lower utilization of water, and less impact on the environment. This method

becomes significantly important when factoring in climate and weather changes due to global

warming.”^ [emphasis added]
Hawaiian Electric Company (“HECO”) filed an application for ^proval to establish a
protected agriculture rider pursuant to act 203, 2019 session laws of hawaii on May 21,2021.

Life of the Land filed a motion to intervene.
HECO filed a motion opposing Life of the Land's intervention on June 21,2021, that

stated if Life of the Land is admitted, it should be as a participant and not an intervenor... “the
Company does not oppose Movant’s limited participation without intervention in this docket
with respect to environmental-related issues, if any, identified by the Commission herein,” at 2

and added, “This proceeding does not concern construction of a new project with a tangible
impact on the environment or consideration of greenhouse gas emissions, rather it is purely
related to a proposed electric bill discount for specific commercial customers pursuant to a law

passed in 2019,” at 6. Nonetheless, HECO submitted a joint filing on September 22,2021,

proposing a statement of issues: “... 3. Whether the proposed Rider PA is reasonable in light of

potential impacts, if any, on: a. The environment.” [emphasis added]

2 Ibid.
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The Public Utilities Commission (“Commission”) issued Order No. 37957 f‘Order No.

37957”) on September 8, 2021, which granted participant status to Life of the Land (“LOL”) and

Ulupono Initiative (Ulupono”). “LOL’s participation in this Docket is limited to discussing any
environmental impacts of the proposed Rider PA.” Order No. 37957 at 30. [emphasis added]

Ulupono’s participation in this Docket is limited to discussing the impact the proposed
Rider PA may have on business and/or commerce specifically with regard to the following areas

of concern: (1) the reasonableness of the proposed energy credits and its impact on eligible
customers and ratepayers; (2) the proposed eligibility requirements for the proposed Rider PA;

(3) the likelihood of uptake from eligible customers as proposed; and (4) associated terms and
conditions of the Rider PA.
The Commission issued Order No. 38025 (“Order No. 38025”) on that established a

statement of issues and procedural schedule. The issues are
1. Whether the proposed Protected Agricultural Rider (“Rider PA”) and
associated form contract are reasonable and in the public interest and satisfy the
requirements of HRS § 269-27.7(a) and (c) including without limitation:
a. Whether the agricultural activities at issue utilize protected agriculture
(as defined by HRS § 269-27.7(d)) to produce fruits or vegetables for distribution;
b. Whether the protected agriculture at issue (if any) includes reasonable
efforts to incorporate cost-effective renewable energy sources and energy
efficiency measures; and
2. Whether the proposed Rider PA rates are reasonable and appropriately
limit subsidization paid by other customers pursuant to HRS § 269-27.7(b). 3.
Whether the proposed Rider PA and associated form contract are reasonable and in
the public interest taking into account the considerations set forth in HRS § 2696(b).

Order No. 38025 at 2
The Commission's Order did not accept the Consumer Advocate's and HECO's
recommendation to include the word “environment” in the statement of issues, the only issue the

Commission asserted that Life of the Land could address.
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The Consumer Advocate’s, Ulupono’s, and LOL’s Statements of Position (“SOP”)
Statements of Position were due on February 11, 2022. LOL filed a minimal SOP due to the

absence of relevant environmental facts, i.e., a lack of meat on the bone.

Ulupono provided relevant analysis. “To provide the Commission with a unique and
practical perspective in the docket. Ulupono leveraged established relationships with local food
producers ('producers') that are likely to be eligible to participate in the Rider PA. This approach

allowed producers to credibly inform Ulupono’s analysis ofthe proposed Rider PA and its
potential associated impacts. Overall, Ulupono collaborated with eight ofHawaii’s largest

producers and several smaller producers that operate indoor and outdoor greenhouse hydroponics

and aquaponics systems on Oahu, Maui and Hawaii Island. These operations include fully
enclosed hydroponic greenhouses, hychoponic shade houses, vertical farming, floating raft board
techniques, and water pumping and chilling systems, all ofwhich have vary degrees of impact on

a plant’s micro-climate; as well as commonly used technologies and techniques, such as proper

ventilation and air flow systems, LED lighting and lighting timing cycles, thermal exposure.
HVAC systems, exhaust and pressure fans, mist cooling systems, and root zone cooling

techniques. To assist Ulupono in its review, producers provided (1) operational and electricity

data, (2) information regarding energy efficiency and renewable energy projects, and (3) candid

feedback and recommendations to improve upon the proposed Rider PA. Ulupono also reviewed

and utilized outside data specific to Hawaii’s agriculture sector to inform the following
recommendations and analysis ofthe proposed Rider PA.” Ulupono SOP at pdf 5-6

Ulupono’s SOP necessitated additional procedural steps. The parties filed a letter to the
commission on February 25 requesting additional time and procedural steps. “Hawaiian Electric^
and the Division of Consumer Advocacy [] respectfully request Commission approval of an

5

amended procedural schedule. [] The participants to the proceeding, Ulupono Initiative, LLC,

and Life of the Land [] have indicated support ofthe amended procedural schedule.*'
The Commission filed Order No. 38266 on March 9 ^proving the parties request for two

Technical Conferences, with the Consumer Advocate and Participants Supplemental Statement
of Position due on April 22, 2022. On that day the Consumer Advocate proposed an extension of

the filing date. The Commission issued Order No. 38355 on May 6, establishing the new due
date as May 13, 2022.

During the technical conferences, HECO used a Zoom screen to record comments in real

time, and then expanded on the comments and then emailing the notes to the parties and
participants. This approach was very useful.
Impacts

Virtually anything a farmer does has an impact on climate. When the last sugar mill shut
down on O'ahu, and the water irrigation ended, the rainfall patterns changed. The use of partially
or fully enclosed hydroponic greenhouses, hychoponic shade houses, vertical farming, floating

raft board techniques have varied degrees of impact on a plant's micro-climate that may or may
not increase or decrease lifecycle greenhouse gas emissions. Significant increases in agriculture

can occur through pre-planting and post-harvesting operations.

Microclimates
The enabling legislation focuses on any technology that ‘^partially or fully control a
plant's micro-climate, where micro-climate is not only not define within the statute but is also not

defined anywhere in state law. In fact, all agricultural practices create their own micro-climates.
Wikipedia states that “a microclimate (or micro-climate) is a local set of atmospheric
conditions that differ from those in the surrounding areas, often with a slight difference but
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sometimes with a substantial one. The term may refer to areas as small as a few square meters or

square feet (for example a garden bed or a cave) or as large as many square kilometers or square

miles. Because climate is statistical, which implies spatial and temporal variation of the mean

values of the describing parameters, within a region there can occur and persist over time sets of

statistically distinct conditions, that is, microclimates. Microclimates can be found in most
places. Microclimates exist, for example, near bodies of water which may cool the local

atmosphere, or in heavy urban areas where brick, concrete, and asphalt absorb the sun's energy,

heat up, and re-radiate that heat to the ambient air: the resulting urban heat island is a kind of
microclimate.”^
The parties and participants in the proceeding wisely assert more than de minimis

controls must be used.

Free Rider
“A free rider would be a person who is receiving payment for actions they would have

taken regardless of whether the program was in place.”'* The contract should require farmers to

list what renewable energy and energy efficiency are used at their site, as well as, whether the
systems were already in place, or are being proposed to be added to enable the farmer to qualify

for the Rider.
Complexity of the PA Contract
Life of the Land is aware that many entities that want to sign agreements with the utility

find that the forms are so complex that they decide not to do so, that only large corporations with

https://en.wikipedia.org/wiki/Microclimate
fii 18 at 15, Consumer Advocate filing on April 19,2022, Docket No. 2019-0323
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inhouse engineers bother to pursue opportunities. Life of the Land supports simple to understand

agreements.
Cross-Subsidization
There is the danger that non-farmers will unreasonably subsidize farmers and the danger
that some farmers will control their micro-climate but not reduce greenhouse gas emissions and

yet qualify for a rate discount that will give them an unreasonable price advantage over other

farmers. A second danger is that the rider will give a competitive advantage to some farmers
over other farmers without providing any benefits.

Audits
Life of the Land asserts that if there is a zero chance of visitation (site inspection &
verification), then there may be some farmers who abuse the rate discount, just as speed limits
with zero chance of being stopped for speeding encourages some people to speed. A percent of

farms could be visited each year, with a lower percent for tier 1 and a higher percent for tier 2,

where the tiers are divided not by the size of the farm or the value of the farm but rather the

dollar value of the rate discount.
Annual Report
HECO agreed to annual reporting of:
o
o
o

the number of customer accounts enrolled in Rider PA,
the number of customer service inquiries,
the number of customer applications in progress,
o the number of applicants separated by those accepted and those rejected,
including anonymized explanations for why applicants were rejected, and
solutions proposed by the Companies to address participation rates
o the amount of billed kWh in aggregate by rate schedule subject to the Energy
Credit, the aggregate value of the Energy Credit by rate schedule (kWh)
multiplied by Energy Credit), and the revenue contribution, net of the Energy
Credit.
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The annual report should also include the number of farms visited by tier, the number
found in compliance, the number found with minor non-compliance, and the number that had

serious violations.
Conclusion

Life of the Land asserts that the Protected Agricultural Rider and associated form

contract are reasonable and in the public interest provided that:
1. Those receiving the rider should have more than pre-existing and/or de minimis
climate controls that are implemented to reduce greenhouse gas and environmental footprints.

2. The contract forms should be simple enough to be understood by the general public.
3. Cross-Subsidization is minimized.

4. On-site audits are periodically conducted, with a greater chance of an audit as the size
of the credit increases.
5. The annual utility report should include the number of farms audited by tier, the
number found in compliance, the number found with minor non-compliance, and the number that

had serious violations.

6. The annual utility report should also include the total dollar amount credited to all

participants, the best estimate of the total amount of kilowatt-hours saved, and the best estimate
of the total reduction in greenhouse gas emissions.
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CERTIFICATE OF SERVICE
I hereby certify that on this date I filed an electronic copy with the Commission and

emailed copies of the foregoing document, together with this Certificate of Service, were duly
served on the following parties as set forth below:

CONSUMER ADVOCATE
DEANNISHINA
Dean Nishina <dnishina@dcca.hawaii.gov>
Consumer Advocate <consumeradvocate@dcca.hawaii.gov>
HAWAIIAN ELECTRIC
KEVIN M. KATSURA
DIRECTOR — REGULATORY NON-RATE PROCEEDINGS
JAMES ABRAHAM
ASSOCIATE GENERAL COUNSEL
JAMES ABRAHAM <James.Abraham@hawaiianelectric.com>
Kevin Katsura Kevin.Katsura@hawaiianelectric.com>
Regulatory@hawaiianelectric.com

ULUPONO INITIATIVE
GERALD A. SUMIDA < gsumida@carlsmith.com>
ARSIMA A. MULLER <amuller@carlsmith.com>
Attorneys for Ulupono Initiative

DATED: May 13, 2022, Honolulu, Hawaii.

/s/ HENRY Q CURTIS
HENRY Q CURTIS
VICE PRESIDENT FOR CONSUMER ISSUES
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