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Hu Honua Bioenergy, LLC, a Delaware limited liability company (“Hu Honua”). by
and through its undersigned counsel, Yamamoto Caliboso, LLLC, hereby respectfully
moves the Public Utilities Commission of the State of Hawaii (“Commission” or “PUC”).

pursuant to Hawaii Administrative Rules (“HAR") §§ 16-601-41 and 16-601-137\ for
reconsideration, clarification, and further hearing of Order No. 38395 (“D&O”). issued May

23,2022, and requests that the Commission vacate the order in its entirety.

Pursuant to HAR § 16-601-41, Hu Honua requests a hearing on this motion. Hu
Honua understands that pursuant to HAR § 16-601-142,^ such a hearing must be

requested by the Commission or a Commissioner who concurred in the decision. Hu
Honua submits that a hearing on this Motion is justified given (1) the negative impact on

Hu Honua's significant property interest (over $519 million spent in reliance on prior
Commission approvals), (2) the loss of hundreds of jobs and millions of dollars in tax

Hu Honua's Motion is timely filed. Pursuant to HAR 16-601-137, a motion for reconsideration “shall be
filed within ten days after the decision or order is served upon the party.” Order No. 38395 was served by
email on May 23, 2022.
HAR §16-601-142 states that “(ojral argument shall not be allowed on a motion for reconsideration,
rehearing, or stay, unless requested by the commission or a commissioner who concurred in the decision."
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revenue for the State for the next 30 years, (3) the continued and prolonged use of high

amounts of expensive and price-volatile imported oil, which still makes up more the 60%
of HELCO’s energy generation on Hawaii Island, by not allowing Hu Honua’s firm
renewable energy to replace that from fossil fuel plants despite Hu Honua being 99%
complete and available to operate as early as 2022, (4) the negative impact of maintaining
high levels of greenhouse gas (“GHG”) emissions instead of significantly reducing GHG

emissions with Hu Honua as evidenced by HELCO and Hu Honua’s expert analysis and
testimony which was uncontroverted in the record and the only expert analyses on GHG

emissions presented in the proceeding, (5) the negative impact on the State’s Renewable
Portfolio Standard (“RPS”) goals to reach 100% renewable generation by 2045, (6) the

negative impact on the State’s goal of promoting renewable energy in conjunction with

agricultural activities, and (7) the other impacts discussed in this Motion.
Given the above impacts on matters of great public importance, Hu Honua

respectfully requests a hearing on this Motion.

DATED: Honolulu, Hawaii, June 2, 2022.

DEAN T. YAMAMOTO
WIL K. YAMAMOTO
JESSE J. T. SMITH
BRADLEYS. DIXON
YAMAMOTO CALIBOSO
A Limited Liability Law Company

Counsel for HU HONUA BIOENERGY, LLC
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I.

INTRODUCTION.
Hu Honua Bioenergy, LLC, a Delaware limited liability company (“Hu Honua”). by

and through its undersigned counsel, Yamamoto Caliboso, LLLC, hereby respectfully
moves the Public Utilities Commission of the State of Hawaii (“Commission” or “PUC”1

pursuant to Hawaii Administrative Rules (“HAR”) §§ 16-601-41 and 16-601-137^, for

reconsideration, clarification, and further hearing of Order No. 38395 (“D&O"). issued May
23,2022, and requests that the Commission vacate the order in its entirety.

The D&O issued by the PUC Majority (Commissioners James P. Griffin and
Jennifer M. Potter) defies logic and the law. At a time when our State desperately needs

to reduce its reliance on costly and price-volatile imported fossil fuel generation, reduce
GHG emissions, and provide local Jobs and investment to revive and diversify its
economy, the PUC Majority denied the approval of a project which at the Commission’s

prior insistence Hu Honua expended over $500 million to build. The Hu Honua project is
now 99% complete, would immediately reduce the use of fossil fuel generation, would

3 Hu Honua's Motion is timely filed. Pursuant to HAR 16-601-137, a motion for reconsideration “shall be
filed within ten days after the decision or order is served upon the party.” Order No. 38395 was served by
email on May 23, 2022.
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immediately reduce GHG emissions, and would generate hundreds of jobs that would
infuse millions of dollars of new money into the local economy. The PUC Majority’s D&O

casts a dark cloud over all pending and future alternative energy projects in Hawaii,
effectively telling investors that this State’s word cannot be trusted.

The long-term

consequences of the D&O will be devastating, notjust for renewable energy development

but for the State’s economy as a whole.
Hu Honua seeks reconsideration and clarification of the PUC Majority’s D&O and
a further hearing on the following grounds:

(1)

In this limited remand proceeding, the Hawaii Supreme Court expressly

provided the Commission with the following mandate: “[o]n remand, the PUC shall give

explicit consideration to the reduction of [greenhouse gas or “GHG”] emissions in

determining whether to approve the Amended PPA, and make the findings necessary for
this court to determine whether the PUC satisfied its obligations under HRS § 269-(b).”

The PUC Majority’s falls woefully short on meeting this mandate. First, the only GHG
experts to have presented any evidence in this docket, Hu Honua’s expert Environmental

Resource Management (“ERM”V and HELCO’s expert Ramboll US Consulting, Inc.

(“RamboH”). both opined that the Hu Honua project would significantly reduce GHG
emissions over the 30-year Amended PPA. That is, Hu Honua’s expert ERM provided
uncontroverted testimony that estimated Project Lifecycle Emissions of negative 30,499

metric tons, a reduction of GHG emissions in our planet’s atmosphere. Moreover, to
quash any doubt that ERM’s estimated reduction in emissions would not actually occur

ERM is the world’s largest pure-play sustainability advisory firm that provides environmental, health,
safety, risk, and social consulting services, and sustainability-related services with expertise in
Comprehensive GHG inventory and management, and lifecycle assessment, https://www.erm.com/
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during project operations, Hu Honua aiso voluntarily committed in writing as a condition

of the projects approval, together with a financial commitment, that the Project Lifecycle
Emissions wouid be at ieast 30.000 metric tons carbon negative, on its own, by the end

of the 30-year Amended PPA term. Hu Honua expiained that it wouid do this by pianting
or growing more trees than it harvests, and to the extent actuai emissions in a given year

are higher than estimated, it wouid simpiy piant or grow even more trees to sequester aii
positive emissions from the project, and the annuai emissions and removai of emissions

wouid be inventoried and independentiy verified. This commitment by Hu Honua was
made without adding any additionai cost to the Amended PPA or to ratepayers.
In addition, HELCO’s expert Ramboll provided uncontroverted testimony that Hu

Honua would result in estimated Avoided Lifecycle Emissions of 1,434,243 metric tons,

significantly reducing GHG emissions in our planet's atmosphere by avoiding fossil fuel
emissions that would otherwise be emitted without the Hu Honua project.
(2)

The PUC Majority’s decision fails to make the findings necessary for the

Hawaii Supreme Court to determine whether the PUC satisfied its obligations under HRS

§ 269-(b), as amended. The PUC Majority’s conclusion that the Hu Honua project will

result in “significant” positive emissions is not supported by any facts in the record and
directly contradicts the opinions of the only GHG experts to have provided testimony and
evidence in this docket. Instead, without any factual support or contra expert testimony,

the PUC Majority’s D&O is littered with statements of distrust or purported “concerns”
directed toward Hu Honua and its experts. Indeed, as the Dissent by Commissioner

Leodoloff R. Asuncion, Jr. points out, '"there will never be an analysis that would be
deemed sufficient in the [PUC] Majority's subjective eyes, nor will there ever be a set of

{4877-5402-9601}
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conditions or outcome upon which the [PUC] Majority would approve this Project.”^ The
Commission shouid be encouraging renewabie energy projects to provide GHG

emissions anaiyses/estimates and aiso make voiuntary commitments to ensure those

estimates showing a reduction in GHG emissions from the atmosphere become reaiity,

such as those Hu Honua has made here, and not use those very same
anaiyses/estimates and voiuntary commitments to reduce emissions to kiii the project.

(3)

The PUC Majority’s mantra of distrust for Hu Honua or biomass as a

renewabie source of energy which manifests itseif throughout the D&O is not oniy bad for

Hawaii Isiand and the hundreds of peopie who reiy upon Hu Honua fortheir iiveiihoods,
but wiii uitimateiy make things unnecessariiy difficuit for future commissioners in assisting
the State with meeting its lofty renewabie energy goais. in response to concerns raised

by the PUC in its Order No. 37205 Order Denying Waiver, issued Juiy 9, 2020 (prior to
the re-opening of the instant remanded proceeding) regarding the iack of biogenic
emissions estimates, for the instant re-opened proceeding foiiowing HELCO II, ERM
conducted a detailed anaiysis of aii lifecycle emissions associated with the project,
inciuding biogenic emissions, and provided very conservative estimations for Hu Honua’s

anticipated emissions and sequestration efforts - for exampie, over-estimating emissions
and under-estimating sequestration. The PUC Majority’s seif-created evidence and

anaiysis, which Hu Honua never had the opportunity to respond to during the evidentiary
hearing, seiectiveiy adopts oniy ERM’s positive emission figures and disregards

of Hu

Honua’s sequestration efforts. This inciudes dismissing not oniy sequestration reiated to

Hu Honua’s commitment to pianting or growing miiiions of trees on Hawaii isiand and

Dissent (attached to D&O), at 14.
{4877-5402-9601}
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elsewhere, but also the sequestration from the eucalyptus grandis trees that Hu Honua

already owns and is currently growing and will continue to grow for its future feedstock.
In doing so, the PUC Majority not only turns a blind eye to the generally accepted scientific

and legislative principle that stack emissions from biomass are deemed to be carbon
neutral because over the lifetime of a tree grown or planted an equal amount of carbon is

sequestered as emitted into the atmosphere, but it also ignores the detailed biogenic
sequestration estimates provided by ERM in the record. Such dogmatic and shallow

reasoning not only violates core principles of GHG accounting but singles out and is highly
prejudicial to Hu Honua.

(4)

The PUC Majority’s D&O reeks of a general disdain for the Hu Honua

project bolstering Hu Honua’s claim that the PUC Majority had already made up its mind
and prejudged the project before this limited remand proceeding and evidentiary hearing

had ever even begun. As correctly noted in the Dissent, the PUC Majority’s decision to

deny the Amended PPA is unlawful, as it was '"based on a consideration of issues outside
the explicit directives of the Hawaii Supreme Court in HELCOI and HELCOII, including the
pricing of the Amended PPA, which has not changed since the Commission approved the

Amended PPA in 2017 and which was not raised on appeal.’' In exceeding its authority, the
PUC Majority impermissibly considered issues that had already been previously approved

by the Commission, including considerations of “total costs” (including energy and capacity

costs) in connection with the Amended PPA. Yet, the only “costs” that the PUC was tasked
to consider were the “long-term” and “hidden costs” in light of the potential for GHG
emissions. Because the uncontroverted expert testimony demonstrates that the project will
result in a net lifecycle emissions reduction of more than 1.4 million metric tons GHG
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emissions, there is no evidence or reasonable scenario shown in the record that the long
term and hidden costs associated with GHG emissions will increase, rather the evidence

shows that due to the reduction in GHG emissions there will be a cost savings. The PUC

Majority abused its discretion in considering pricing related issues that were outside of the

scope of the limited remand.

The PUC Majority abused its discretion in denying the Amended PPA, as the

(5)

denial was premised upon findings of "fact” that were unlawfully gathered by:

1. making incorrect statements of “facT not supported by the record;

2. engaging in repeated speculation to undermine evidence established in the
record;
3. generating its own "evidence” and relying on its own "expert opinion” and
analysis without providing an opportunity for the parties to meaningfully
respond to this self-created evidence;
4. ignoring evidence in the record that directly contradicts its findings and
conclusions; and/or

5. mischaracterizing Hu Honua’s offers of conditions to address the purported
concerns of the parties and the Commission as Hu Honua’s "burden of
proof.”

The PUC Majority’s erroneous findings of “fact” established in this manner are not only
unlawful, but demonstrates the predetermined nature of its decision to deny the Amended

PPA. The PUC Majority relied on these erroneous and unlawful findings to substantiate
its unsupported concerns of: (1) the long-term environmental and public health costs for
Hawaii Island and; (2) the GHG Emissions that may result from approving the Amended

PPA, despite the extensive evidence in the record demonstrating the Project’s ability to
reduce GHG emissions. In addition, notwithstanding the PUC Majority exceeding its
authority in considering issues relating to “total costs” and pricing, it further abused its

discretion by relying on unsubstantiated and outdated information and ignoring credible
{4877-5402-9601}
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evidence in the record establishing the reasonableness of costs associated with the
Project.

(6)

The denial of the Amended PPA was also unlawful because the PUC

Majority erroneously disregarded the language of Hawaii Revised Statutes (“HRS") § 2696(b), as amended, substituting its own “Statement of Issues" for the plain language of the

statute. Further, the D&O violates core principles of constitutional law, as the record

demonstrates that the PUC Majority's denial was based upon disparate treatment in
violation of the equal protection clause, the manufacturing of and reliance on “evidence”

and ‘'expert opinion” not included in the record in violation of the due process clause and

Administrative Procedures Act, and resulted in an unlawful regulatory taking of monies
invested by Hu Honua in reasonable reliance on the Commission’s prior approvals of the
Project.
Hu Honua respectfully requests reconsideration and clarification of the PUC

Majority’s D&O and a further hearing, as the record reflects that the D&O is unreasonable,
unlawful, and erroneous such that relief is required under Hawaii Administrative Rules

(“HAR”) § 16-601-137. Specifically, Hu Honua respectfully requests that the Commission

grant its motion to (1) reconsider its denial of the Amended PPA; (2) provide clarification
as to why the Commission is not able to impose conditions that would ensure and hold

Hu Honua accountable regarding its commitment to reduce GHG emissions and its

Carbon Commitment to the Commission’s satisfaction; and (3) allow a further hearing to

afford the parties an opportunity to address the Commission’s purported concerns
regarding the ability to hold Hu Honua accountable and enforce the Carbon Commitment

{4877-5402-9601}
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and to allow the parties to address the new evidence and “expert opinion” presented for

the first time in the PUC Majority’s D&O.
II.

APPLICABLE LAW.
A Motion for Reconsideration is governed by HAR § 16-601-137, which provides:
A motion seeking any change in a decision, order, or requirement of the
commission should clearly specify whether the prayer is for reconsideration,
rehearing, further hearing, or modification, suspension, vacation, or a
combination thereof. The motion shall be filed within ten days after the
decision or order is served upon the party, setting forth specifically the
grounds on which the movant considers the decision or order unreasonable,
unlawful, or erroneous.^

When evaluating motions for reconsideration, "matters that may have been overlooked or

mistakenly conceived can be considered.”^
When “a request is made to introduce new evidence, the evidence adduced shall
be stated briefly, that evidence must not be cumulative, and an explanation must be given

why that evidence was not previously adduced.” HAR § 16-601-139.

III.

DISCUSSION.

The purpose of a motion for reconsideration or for further hearing is "to allow the

parties to present new evidence and/or arguments that could not have been presented
during the earlier adjudicated motion.” Taaupa v. Tagupa. 108 Hawaii 459, 465, 121
P.3d 924,930 (Haw. Ct. App. 2005); accord In the Matter of the Application of Kona Water

Serv. Co., Inc.. No. 2018-0388, 2020 WL 7427510, at *7 (Dec. 15, 2020). As set forth
below, the D&O is littered with examples where the PUC Majority introduced new

evidence, including apparently its own unexamined and seemingly unprecedented
"expert opinions” on calculating GHG emissions and sequestration. In doing so, the PUC

« HAR § 16-601-137 (emphasis added).
7
Docket No. 2011-0092, Order No. 31343, filed July 2.2013, at 28.
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Majority strayed away from its own precedent (i.e., prior decisions that analyzed GHG
emissions prior to approving other projects), and never explained that it would be applying

a different standard to Hu Honua. The PUC Majority also failed to indicate the source of
the standard it was applying to Hu Honua and what further information could realistically
address the PUC Majority’s concerns.
To make matters worse, in reaching its predetermined conclusion that the Hu
Honua Project will result in “significant” GHG emissions and/or that Hu Honua will be a

"net emitter,” the PUC Majority exceeded its authority by considering issues that are

outside the limited scope of the remand instructions of the Hawaii Supreme Court, while
completely ignoring the unambiguous language of HRS § 269-6(b) as amended. As there

was no evidentiary foundation in the record to support the PUC Majority’s conclusions,
the PUC Majority also improperly introduced new evidence, calculations, and tables to
which Hu Honua never had the opportunity to respond, let alone correct the record with

countervailing evidence and expert opinions. Therefore, Hu Honua is respectfully entitled
to reconsideration/clarification of the PUC Majority’s D&O and a further hearing to

respond to this new evidence and apparently brand-new standard of review for

accounting for GHG emissions and sequestration with its own rebuttal evidence and
expert opinions as detailed below.

A.

The PUC Majority exceeded its authority by considering issues that
are outside the iimited scope of the remand instructions of the Hawaii
Supreme Court,

As the Dissent correctly notes, the PUC Majority's decision to deny the Amended
PPA based on issues outside of the limited scope of remand, including considerations of

{4877-5402-9601}
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the “total costs” and the pricing associated with the Amended PPA, is in contradiction to
the Hawaii Supreme Court's explicit remand instructions in HELCO i and HELCO 11.^
In vacating the Commission's prior orders, the Hawaii Supreme Court in HELCO 11

stressed that “on remand, a trial court must closely adhere to the true intent and meaning

of the appellate court’s mandate.... Likewise, administrative agencies are bound by
reviewing courts’ remand orders.”^ in examining the “true intent” and meaning of the

appellate court’s mandate, the opinion must be “as a whole, read in conjunction with the

judgment and interpreted in light of the case’s procedural history and context” rather than

relying on “a solitary word or decontextualized phrase.”^®
HELCO I and HELCO Il’s mandate was clear as correctly articulated by the
Dissent. Following the Commission’s initial failure to adhere to the remand instructions

provided in HELCO I. the Hawaii Supreme Court in HELCO II reaffirmed and reiterated

its instructions that “[o]n remand, the PUC shall give explicit consideration to the reduction
of [greenhouse gas] emissions in determining whether to approve the A&R PPA, and

make the findings necessary for this court to determine whether the PUC satisfied its
obligations under HRS § 269-6(b).”ii HELCO II also confirmed that “the court [in HELCO

I] explicitly delimited the purpose of the remand” and that “[tjhese remand instructions

circumscribed the scope of the attendant vacatur.”'’^ Accordingly, the Court in HELCO II
remanded the matter for a second time and reiterated its instructions previously provided
in HELCO I that the post-remand proceeding:

® See D&O, Dissent at 6-7.
• HELCO ». 149 Hawaii at 241,487 P.3d at 710 (citations omitted).
HELCO It. 149 Hawaii at 241.487 P.3d at 710 (citation omitted).
HELCO II, 149 Hawaii at 240, 487 P.3d 7at 709 (internal quotation marks omitted) (quoting HELCO I,
145 Hawaii at 25,445 P.3d at 697) (emphases provided).
12 HELCO IL 149 Hawaii at 240,487 P.3d 7at 709 (emphasis added).
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must afford LOL an opportunity to meaningfully address the impacts
of approving the Amended PPA on LOL’s members’ right to a clean
and healthful environment, as defined by HRS Chapter 269. The
hearing must also include express consideration of GHG emissions
that would result from approving the Amended PPA. whether the cost
of energy under the Amended PPA is reasonable in light of the
potential for GHG emissions, and whether the terms of the Amended
PPA are prudent and in the public interest, in light of its potential
hidden and long-term conseguences.^^
As the above reflects, the Court’s instructions on remand circumscribed the scope

of the vacated PUC decision and limited the issues on remand in the Evidentiary Hearing

to: (1) explicit consideration to the reduction of GHG emissions associated with the
Project; and (2) allowing LOL its right to meaningfully address the impacts of approving

the Amended PPA with respect to its right to a clean and healthful environment, as defined

by HRS Chapter 269J* No other issues, including the “total costs’* of the Amended PPA,
were appealed, discussed, or adjudicated by the Hawaii Supreme Court,^^ and are
therefore deemed waived.^® As discussed herein, based on the overwhelming testimony

and evidence in the record, Hu Honua and HELCO have carried their burdens with

respect to both issues, which the Dissent correctly notesJ^

HELCO ii, 149 Hawaii at 242, 487 P.3d at 711 (emphasis added) (quoting HELCO I 145 Hawaii at 26,
445 P.3d at 698) (emphases added).
1-*
HELCO L 145 Hawaii at 26,445 P.3d at 698; HELCO II, 149 Hawaii at 242,487 P.3d at 711.
In its appeal, LOL raised the following three points of error: (1) the Commission was required under HRS
§ 269-6(b) to explicitly consider GHG emissions in determining whether the costs of the Amended PPA
were reasonable; (2) LOL was denied due process in its efforts to protect its right to a clean and healthful
environment, as defined by HRS Chapter 269, by the Commission’s restriction of its participation in the
2017 Docket; and (3) the Commission erred in denying its request to upgrade its status from “participant”
to “intervenor.” HELCO 1.145 Hawaii at 10,445 P.3d at 682.
^^See County of Hawaii v. UNIDEV. LLC. 129 Hawaii 378,387,301 P.3d 588,597 (2013), as corrected (July
24, 2013) (“It is axiomatic that where a party fails to raise an argument before the courts below, that
argument may be deemed waived for purposes of appeal." (citation omitted)); Kakinami v. Kakinami, 127
Hawaii 126,144 n.16.276 P.3d 695,713 n.16 (2012) (citing Bitnev v. Honolulu Police Dept 96 Hawaii 243,
251, 30 P.3d 257, 265 (2001) (“The general rule provides that issues not property raised on appeal will be
deemed to be waived.”) (citation, brackets & internal quotation marks omitted)).
Dissent (attached to D&O), at 6.
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Certain issues established by the Commission, including Issue Nos. 1 ("What are

the long-term environmental and public health costs of reliance on energy produced at
the proposed facility?”), 1 .a (‘'What is the potential for increased air pollution due to the
lifecycle GHG emissions of the Project?”), and 3 ("Whether the total costs under the

Amended PPA, including but not limited to the energy and capacity costs are reasonable
in light of the potential for GHG emissions”, which the PUC established in Order No.

37910, issued August 11, 2021, alter the Court's instructions and do not reflect the
specific instructions provided by the Court.
In an apparent effort to ensure denial of the Amended PPA, the PUC Majority

incorrectly maintains that consideration of “total costs,” including pricing, of the Amended
PPA is within the scope of remand because “the Court explicitly contemplated that review

of the Amended PPA’s terms, including its pricing, would be considered on remand[.]”‘’®
In support of this position, the PUC Majority relies on its observation that the Court in

HELCO I and HELCO II expressly considered “whether the cost of energy under the

Amended PPA is reasonable in light of the potential for GHG emissions, and whether the
terms of the Amended PPA are prudent and in the public interest, in light of its potential

hidden and long-term consequences.”^^
The PUC Majority’s focus on this solitary term “cost of energy” and the purported

inference that this encompasses “total costs” not related to GHG emissions, including the
pricing of the Amended PPA, is not reflective of the “true intent” and meaning of the Hawaii

Supreme Court’s mandate when considering the opinion as a whole and interpreted in

D&O at 95.
IS D&O at 95 (emphasis added) (citing HELCO II, 149 Hawaii at 242, 487 P.3d at 711 (quoting HELCO I,
145 Hawaii at 26.445 P.3d at 698)).
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light of this case’s procedural history as it ignores the Court’s discussion concerning

“hidden and long-term environmental public health costs of reliance on energy produced
at the Project,” which was limited to only those “hidden” costs associated with GHG
emissions. Indeed, a review of both HELCO I and HELCO II shows that the Hawaii

Supreme Court never used the words “total cost” or “energy and capacity costs” or
considered the same as issues on appeal.^® To the extent “total costs” include cost

considerations that do not directly relate to “the potential for GHG emissions,” such as the
contract price of the underlying Amended PPA, including the energy costs, capacity costs,

and other pricing or cost terms under the Amended PPA - which were already approved
by the Commission as reasonable and in the public interest on July 28, 2017^^— such

issues were not raised on appeal or addressed by the Court.The only “cost of energy”

addressed by the Court in HELCO I was in relation to LOL’s “right to a clean and healthful
environment, which ’includes the right that explicit consideration be given to reduction of
[GHGl emissions In Commission decision-making, as provided for in HRS Chapter
269.’”23 As in MECO.^^ the Court in HELCO I noted that the Commission “was asked to
consider the reasonableness of the energy charges implicated by the Amended PPA, and

to determine whether the arrangement was prudent and in the public interest.”^ The
Court explained that “would necessarily include an evaluation of the hidden and long-term

2® See generally HELCO I and HELCO II.
21 See Docket No. 2017-0122, Decision and Order No. 34726, filed July 28,2017.
2^ See HELCO 1.145 Hawaii at 10,445 P.3d at 682 (setting forth the limited issues on appeal)
23 HELCO 1.145 Hawaii at 17,445 P.3d at 689 (emphasis added) (brackets provided) (quoting MECO. 141
Hawaii at 265,408 P.3d at 17).
24 "MECO” refers to In re Application of Maui Elec. Co., Ltd. (“MECO”). 141 Hawaii 249,408 P.3d 1 (2017).
2« HELCO 1.145 Hawaii at 17,445 P.3d at 689
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costs of the activities* of the Hu Honua facility,” which “require[s] consideration of GHG

emissions generated by the Hu Honua facility. »26

Accordingiy, when read in conjunction with the entire opinions of HELCO I and
HELCO II. and considering this case’s procedural history and context, it is evident that

considerations of “costs” in this remand proceeding are limited to the “hidden and long
term costs” associated with “GHG emissions” within the context of HRS § 269-6(b) only.^

Any interpretation that expands the scope of remand to include “total costs” not directly
related to GHG emissions, such as the one taken by the PUC Majority and advocated for

by the CA/s violates the true intent and meaning of HELCO I and HELCO II. Accordingly,
the PUC Majority exceeded its authority by considering issues outside the limited scope
of remand, including the “total costs” and pricing of the Amended PPA, and in doing so,

all conclusions based on a consideration of these issues is in error.
B.

The PUC Maioritv unlawfully abused its discretion in denying the
Amended PPA based upon its erroneous findings of **fact”.

As established below, the PUC Majority's D&O is unreasonable, unlawful, and

erroneous, as it is based upon findings of fact not established or grounded in the record
that arbitrarily discredit and undermine the evidence provided by HELCO and Hu Honua
in support of the Project. As the D&O reflects, the PUC Majority abused its discretion in

denying the Amended PPA based upon its findings of fact in the “Discussion” in the D&O

» HELCO I. 145 Hawaii at 17, 445 P.3d at 689 (emphasis added) (citing MECO. 141 Hawaii at 266, 408
P.3d at 18).
^See HELCO II. 149 Hawaii at 241,487 P.3d at 710 (“The “true intent and meaning” of a reviewing court's
mandate is not to be found in a solitary word or decontextualized phrase, but rather in the opinion, as a
whole, read in conjunction with the Judgment and interpreted in light of the case's procedural history and
context.” (citation omitted)).
“ CA Post-Hearing Brief, filed on March 29, 2022at 4 (asserting that HELCO I and HELCO II “expanded
the Commission's scope of review on remand to include GHG emissions and long-term environmental
consequences" (emphasis added)).
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section tV and in the “Summary” of Findings of Fact and Conclusions of Law in D&O
section V by:
(1)

making incorrect statements of “facf not supported by the record;

(2)

engaging in repeated speculation to undermine evidence established in the
record;

(3)

generating its own “evidence” and relying on its own “expert opinion” and
analysis without providing an opportunity for the parties to meaningfully
respond to its self-created evidence;

(4)

ignoring evidence in the record that directly contradicts its findings and
conclusions; or

(5)

mischaracterizing Hu Honua’s offers of conditions to address the purported
concerns of the parties and the PUC as Hu Honua’s “burden of proof.”

The PUC Majority’s denial of the Amended PPA based upon such erroneous
findings constitutes an abuse of discretion that requires, at minimum, reconsideration of

the D&O, clarification, and/or an opportunity for further hearing to address the new
evidence set forth in its decision.

1.

The PUC Majority unlawfully abused its discretion in its findings
on the Long-Term Environmental and Public Health Costs of
reliance on energy produced at the Project (Issue No. 1 and 1 .a).

In section IV.A.1 of the D&O, the PUC Majority expresses concern “that the Project

may result in long-term environmental and public health costs for Hawaii Island.”^
Generally, the PUC Majority determined that the Project is expected to result in a

significant amount of GHG emissions, and because Hu Honua’s claims to sequester
enough carbon to offset its emissions is “subject to speculation and uncertainty,” there is

a “risk that the Project could become a net emitter of GHGs over its lifetime. ”30 The PUC
asserts that Hu Honua’s claim that the Project will be net carbon negative by 30,000

See Decision and Order No. 38395, issued May 23, 2022, at 51.
30 See D&O at 51.
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metric tons by the end of the Amended PPA term is not credible “due to Hu Honua’s
reliance on a number of speculative assumptions to support its estimated sequestration

results[,]” citing a number of concerns relating to: (1) the ER Project GHG Analysis (“ERM

Analysis”), including Hu Honua’s unprecedented Carbon Commitment - i.e., (I)
cumulatively carbon negative by 30,000 metric tons or more by the end of the 30-year

Amended PPA term and (ii) carbon negative in the year 2035 and each year thereafter
until the end of the Amended PPA term, (2) measures and proposed conditions in place
to ensure that Hu Honua reaches its Carbon Commitment, and (3) the PUC’s own ability

to enforce said commitment?^
We first note that any analysis that estimates GHG emissions and sequestration
rates 30 years into the future will inherently include some degree of speculation and
uncertainty. As the Dissent correctly notes, the ERM Analysis, by design, is based on

assumptions and projections 30 years into the future because the Project has not

commenced operations yet. However, as discussed in the record, ERM has developed
a robust plan that provides the PUC with assurances that Hu Honua will be able to
account for the Project GHG emissions and offset such emissions through sequestration,
including the planting and growing of trees on Hawaii Island and elsewhere, such that it

will be able to achieve its unprecedented Carbon Commitment. While the ERM Analysis

provides examples with estimates that are based upon scientifically backed
methodologies and data, its purpose was never meant to predict with certainty future

Project emissions and sequestration efforts, but rather to provide reasonably credible
evidence showing how Hu Honua will significantly reduce GHG emissions and achieve

See D&O at 52-54.
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its self-imposed Carbon Commitment.
Without explanation or justification, the PUC Majority selectively adopts portions

of ERM’s Analysis that provide positive Project GHG emissions estimates against Hu

Honua, while selectively discarding portions of ERM's analysis and discrediting the

entirety of ERM’s sequestration estimates based on purported concerns relating to
“uncertainty" and ‘'speculation” with trivial aspects of the ERM Analysis that have little to
no bearing on Hu Honua’s ability to achieve its Carbon Commitment. As further discussed

below, the PUC Majority abused its discretion in its determination relating to Issue No. 1,

the long-term environmental and public health costs of reliance on energy produced from
the Project, and Issue No. 2, the GHG emissions that will result from approving the PPA,
as its decision was based on findings that were unsupported by the record, speculation.
and newly created “evidence" resembling “expert opinion” that was not in the record.

a)

The PUC Majority unlawfully abused its discretion in its
findings relating to Section IV.A.1 of the D&O “Concerns
about the Project’s GHG Emissions.”
(i)

The PUC Majority's findings relating to their concerns
over the sequestration estimates for 2017-2021 are
incorrect and not supported by the record.

In section IV.A.I.ii of the D&O, the PUC Majority expresses its concerns relating

to the purported uncertainty of assumptions underlying sequestration estimates, including
the estimates for past sequestration and future sequestration.^^

As to the past

sequestration estimates, the PUC Majority concludes that ERM’s estimate of the carbon

sequestered from 2017-2021 cannot be credited because it was premised under the
assumption that no harvesting had taken place on Hu Honua’s plantations during that

32 See D&O at 58-59.
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period, when in fact Hu Honua proffered testimony indicating that it had engaged in

harvesting during said period.^ The PUC Majority asserts that this inconsistency may
have impacted the emissions associated with harvesting and the number of trees

remaining on the piantations avaiiabie to sequester carbon during this period, which it
states “is an exampie of uncertainty with the ERM Analysis’ assumptions that cause the

Commission to doubt the reliability of its results."^
We first note that no party has provided evidence in the record that wouid indicate

that this purported inconsistency wouid significantiy impact ERM’s sequestration
estimates. Additionaiiy, despite having access to the updated ERM Anaiysis since
November 29, 2021,^^ the PUC Majority deciined to submit any information requests or
ask any questions at the evidentiary hearing regarding this issue, which it now raises for

the first time in its D&O.
Regardiess, the PUC’s Majority's findings are incorrect and unsupported by the
record, as the effect of harvesting on sequestration and Project emissions from 2017-

2021 was considered in the ERM Anaiysis. As indicated in Tabie 5 attached to the ERM
Anaiysis, entitied “Aboveground Sequestration”, the sequestration rate caicuiated by
ERM was based on the end of the 2020 totai standing inventory provided for in the 2020

Biomass Fuei Suppiy Report Update for CN Renewabie Resources produced for by
Forest Soiutions, inc, which inciuded the harvesting that took piace on Hu Honua’s

piantations from 2018-eariy 2020.^ Thus, the sequestration rate used for 2017-2021

See D&Q at 59-60.
^See D&O at 60.
See HELCO supplemental response to PUC-HELCO-IR-17,b, attachment 3, filed November 29,2021.
* See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 50, Table 5 “Aboveground
Sequestration”, footnote 1; see also Restricted Attachment to Hu Honua Bioenergy, LLC’s Response to
Life of the Land’s Information Requests, Exhibit 1, Forest Solutions, Inc. report, filed on July 26, 2021.
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incorporated any harvesting that took piace during this period, contrary to the PUC

Majority's findings.

Further, the coiumn in Tabie 2, “CO2 Caicuiator Simulation”, entitled “Approximate

Acres Harvested,” is based on the amount of biomass combusted in each given year, and
is meant for reference oniv to give a generai idea of the acreage needed to provide for

the combustion of that year.^^ The eucaiyptus trees harvested from 2017-2021 have not
yet been combusted, and thus stiii retain its carbon, which wouid not be emitted into the

atmosphere. As stated in the record, there wiii be an inventory prior to harvesting for aii

sites that wiii be used to determine the pre-operation sequestration.^
The PUC Majority aiso suggests that the harvesting that took piace during 2017-

2021 may have impacted the ievei of associated GHG emissions, which the PUC Majority
erroneousiy infers was not considered in the ERM Analysis?® However, the emissions

associated with harvesting (emissions from the eventuai combustion, harvesting.
equipment, transport, etc.) during 2017-2021 were aiso considered in the ERM Anaiysis.

The ERM Anaiysis expiains that in Tabies 2 and 3, the approximate acres of mature
eucaiyptus harvested to suppiy the biomass to run the power piant in a given year is

inciuded in in Coiumn “L”, entitled “Approximate Acres Harvested. ”40 Tabie 2 shows that
if 180,983 tons of biomass is combusted during a certain year, the equivaient of that (i.e.
the weight of biomass on 1,243 acres) was harvested at some point during the time

See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 47, Table 2 “CO2
Calculator Simulation.”; see also id. at 41 (“Column ‘L, ‘Approximate Acres Harvested’, provides the
approximate acres of mature eucalyptus harvested to supply the biomass to run the power plant that given
year.”).
See Hu Honua’s response to PUC-Hu Honua-IR 60 (stating that biomass surveys “are ongoing and will
not be completed for all sites until just prior to initial harvesting, assuming A&R PPA is approved.”).
” See D&O at 59-60.
See HELCO supplemental response to PUC-HELCO-iR-17.b, attachment 3, at 41.
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included in the analysis.^^

While there was no combustion during 2017-2021, the

harvesting emissions (emissions from the eventual combustion, harvesting equipment,

transport, etc.) will be reflected once the biomass is combusted when the plant is
operational. As such, the ERM Analysis does consider the emissions associated with
harvesting during 2017-2021, addressing the unsupported concern of the PUC Majority.

The foregoing establishes that the PUC Majority’s concerns relating to ERM’s

sequestration and emissions estimates during 2017-2021 are based upon the PUC
Majority’s false “facts” that are not supported in the record. The PUC Majority explicitly
cited to its concerns relating to the sequestration estimates during 2017-2021 as “an
example of uncertainty with the ERM Analysis’ assumptions that cause the Commission

to doubt the reliability of its results.’’^^

Such arbitrary reasoning premised on facts

unsupported by the record further demonstrates how the PUC Majority abused its

discretion in denying the Amended PPA.
(H)

The PUC Majority’s findings relating to ERM’s
estimates for future sequestration are incorrect, ignore
the evidence in the record, and based upon the PUC
Majority’s own “expert opinion."

The PUC Majority concludes that it cannot credit ERM’s future sequestration

estimates because they are premised under the assumption that Hu Honua will be able
to continue or expand its current Hawaii Island leases throughout the entirety of the

Amended PPA term, which it notes Hu Honua has not done.^^ However, such finding is

incorrect and unsupported by the record, because Hu Honua’s Carbon Commitment and

See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 47. Table 2 “CO2
Calculator Simulation.”
^See D&Oat60.
« See D&Oat60.
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sequestration estimates are not solely based upon Hu Honua’s ability to continue or

expand its Hawaii Island leases.^ As explained in the ERM Analysis, in addition to its

feedstock, Hu Honua will plant and grow trees in native forests both within Hawaii island
and abroad to achieve its Carbon Commitment, including, for example, those provided

through its agreements with Friends of Hawaii Volcanoes National Park (“FHVNP"), One

Tree Planted (“OTP”), and National Forest Foundation (“NFF”)?^ Hu Honua will first
prioritize areas on Hawaii Island or within the State of Hawaii, but may also grow plant

abroad with the global effect of sequestration still applying?® Any vegetation planted and

grown through these methods will be subject to annual inventories and verified every five
years or sooner of the Commission were to so order?^
Further, even in the extremely unlikely event that out-of-state feedstock will be

needed, Hu Honua has stated on the record that its current methodology and framework
used to calculate its GHG emissions includes parameters specific to the location and type

of vegetation sourced such that all main emissions from out-of-state feedstock would be
accounted for (e.g., above and below-ground biomass, transportation, specific
location/soil type/climactic conditions, etc.)?® This ensures that regardless of where the

biomass is harvested or grown, Hu Honua will measure the biomass stock changes and
then plant, grow, or offset to ensure that the Project achieves its Carbon Commitment?®
As such, Hu Honua’s ability to achieve its Carbon Commitment and the sequestration
estimates stated in the ERM Analysis are not solely premised on the assumption that it

See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.
See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.
* See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.
See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.
* See Hu Honua Response to CA/Hu Honua-SIR-31.a.1, filed on November 18, 2021.
See Hu Honua Response to CA/Hu Honua-IR-135.b.4, filed on October 21, 2021.
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will secure/expand its Hawaii Island leases as the PUC Majority has erroneously
determined.

Even though ERM’s sequestration estimates are not solely premised on Hu
Honua‘s ability to extend its existing leases or secure new lease agreements, Hu Honua
has provided evidence that it will be able to secure feedstock on Hawaii Island for a

significant portion of the Amended PPA contrary to the PUC Majority’s findings. As
established in the record, Hu Honua has the rights to acreage with 6-9 years of available
feedstock.^ Hu Honua has also proffered evidence that it is currently in negotiations with

a landowner to acquire approximately 5,500 acres of additional feedstock in the form of
a long-term lease.®^ Without any replanting, this additional acreage may add another 4
to 5 years of feedstock, representing up to 14 years or almost half of the Amended PPA
term.^

Further, Hu Honua has offered to provide documentation to the PUC

demonstrating that it has secured additional acreage on Hawaii Island within 60 months

of a final non-appealable approval order.^

Hu Honua is only required to have at least 37 days of readily available log storage,
which its current 6-9 year supply exceeds.^ As Hu Honua explained in the record, “[j]ust
as the utility contracts (secures) its oil fuel supply for approximately 3 years, there is no
need to secure feedstock for the entire 30 year PPA term and doing so would be

impractical and difficult to achieve without a non-appealable PPA approval.”^^ Generally,

lessors are hesitant to enter into long-term lease agreements, which are contingent on
See Hu Honua's response to CA/Hu Honua-IR-124.d, filed on October 21,2021.
See Hu Honua Post-Hearing Brief, Exhibit F, filed March 29, 2021.
See Testimony (“Test”) of Warren Lee, Recording of Hearing (“ROH”). Hearing (“Hrg.”) Day 2, Mar. 2,
2022, at 6:32:30-6:34:38.
See Hu Honua Post-Hearing Brief at 4, filed March 29,2021.
See Hu Honua Testimony T-2, filed Sept. 16,2021, at 5.
See Hu Honua response to PUC-Hu Honua-IR-48.8
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events occurring, such as Hu Honua’s ability to secure a non-appealable PPA, since it
ties up the property and prevents the lessor from subsequently securing another lessee,

who may be able to enter into a long-term lease with no contingencies. A no contingency

lease better ensures that the lessor will generate rental income over the entire term of the

lease. Hu Honua testified to these issues at hearing.^
However, the PUC Majority baselessly deemed the 6-9 years of fuel insufficient

because Hu Honua did not have the entire 30-year Amended PPA term of fuel under a

contractIn doing so, the PUC Majority in effect creates an unprecedented requirement
to contractually secure a fuel source for the entirety of the PPA term, further illustrating
the impossible standard for approval that the D&O imposes on Hu Honua.

Finally, the PUC Majority attempts to discredit ERM’s future sequestration
estimates by undermining the sequestration related to the NFF agreement, stating that
the ‘figures are based on a generalized carbon sequestration rate, tree survival rate, and

tree lifetime information Hu Honua states it received from NFF," which the PUC Majority
speculates “may not accurately reflect the actual performance of the planted trees, which

will depend on the tree species, planting schedules, location, survival rate, growth rate,
and sequestration rate®® (all of which are accounted for in NFF’s estimate). ”59 Again, the

PUC Majority holds Hu Honua to a higher impossible standard requiring projections to

“accurately reflect the actual performance of the planted trees”-trees that have not even
been planted yet. Further, there is no evidence in the record that the carbon sequestration

»
Test, of Warren Lee, ROH, Hrg. Day 2, Mar. 2, 2022, at 7:23:56-7:25:16; see also id. at 7:53:557:57:13.
^See D&O at 63.
58 See D&O at 64.
5® See Hu Honua's response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.
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rate offered per the NFF agreement is unreliable or does not reflect a reasonable
projection. The PUC Majority asserts that “[t]he lack of specific information blunts the
credibility of the sequestration estimates from the NFF Agreement and injects further

uncertainty as to the amount of GHG emissions that may be sequestered to offset Project
emissions.”®®

However, in coming to this conclusion, the PUC Majority abuses its

discretion by substituting its own “expert opinion” for the detailed evidence provided in the

record that establishes the reliability of ERM‘s sequestration estimates, including those
related to the NFF agreement.

Hu Honua has produced substantial evidence establishing the legitimacy of the

NFF and its planting efforts. Hu Honua's expert GHG witness, Dr. David Weaver (“Dr.
Weaver”) of ERM, testified that the NFF's information justifying its sequestration

estimates is based upon decades of experience from one of the most reputable foresting

agencies.®'* The NFF monitors its planting efforts in each of their project areas to measure
the survival rates of the seedlings that may be impacted by unexpected weather events,
herbivore browsing and insects and diseases, and may replant the area if the survival
rates fall lower than expected.®^ NFF plantings are only conducted in optimal conditions
to ensure the highest survival rate, and the NFF has stated that it only supports tree

planting projects that improve the health of the forests.®®

Hu Honua has also produced substantial evidence explaining the scientifically

backed methods that were used to develop the sequestration estimates for the NFF

^See D&Oat64.
« See Test, of David Weaver. ROH, Hrg. Day 2, Mar. 2, 2022, at 4:39:10-4:39:33: see also id. at 4:43:074:43:44.
See Hu Honua’s response to PUC-Hu Honua-iR-33.e, filed October 29,2021.
See Hu Honua's response to PUC-Hu Honua-IR-33.e, filed October 29,2021.
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trees.For example, Hu Honua explained that NFF‘s generalized estimate of 0.50 tons
CO2e on average per tree over a 100-year period was developed using USDA Forest
Service General Technical Report NE 343 (“GTR 343”) Methods for Calculating Forest

Ecosystem and Harvested Carbon with Standard Estimates for Forest Types of the United

States.^^ The NFF uses these numbers for its annual tree planting activities and as a

general number based on past estimates using real tree planting information and carbon
values from the GTR 343.^ These numbers account for survival rates by using non-soil

carbon averages for ecosystem types, which means that survival rates will be included in
the ecosystem average and applied to each individual tree planted.®^

Regardless of these estimates, Hu Honua has stated that it will update its CO2e
annual sequestration accounting to adjust for NFF’s reports on the carbon sequestration
that will be based on the region, types of trees, and growth rate calculations to ensure
that it meets its Carbon Commitment.^ Finally, ERM’s sequestration estimates are
conservative (i.e. underestimates sequestration), as it only accounts for 30 years of the
operating project sequestration in the calculations, even though the trees will continue to
grow and sequester more than 1 million tons of GHG emissions beyond the term of the

Amended PPA, which will not be included in ERM’s calculations and will not be counted

toward the Carbon Commitment.®®
Despite the substantial evidence on the record establishing the legitimacy of NFF,

its planting efforts, and its scientifically backed methods developing its sequestration rates

See Hu Honua's response to PUC-Hu Honua-iR-68.c, filed January 10, 2022.
See Hu Honua's response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.
See Hu Honua’s response to PUC-Hu Honua-iR-63.a. filed December 1,2021.
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that were not rebutted by any other party, the PUC Majority abused its discretion in

substituting its own “expert opinion” for the credibie evidence in the record to arbitrariiy

determine that said estimates “may not accurateiy reflect the actuai performance of the
planted trees.

Just as with its other erroneous findings, the PUC Majority reiies on its

own unsupported and unchaiienged “expert opinion” to undermine the credibiiity of the

entirety of the ERM Anaiysis, further demonstrating its abuse in discretion in denying the
Amended PPA.

(iii)

The PUC Majority’s evaluation of the alleged
“Sensitivity of the Carbon Calculator to Changes in
Inputs” is based upon its own “expert opinion” and
evidence unsupported by the record.

In section IV.A.I.iii, the PUC Majority found that the ERM Carbon Calculator “is

highly sensitive to inputs from key emissions categories, with small changes having a
significant impact on overall results.”^^

The PUC Majority expresses that this is

concerning because its “review indicates that even a one-percent deviation in any of the

above four categories could cause the ERM Analysis' total estimated amount of C02e

emissions to fluctuate significantly in either direction, which could easily turn the Project
into a net emitter of GHG emissions, contrary to the Carbon Commitment.’’^^ The PUC

Majority goes on to provide a specific example that purportedly demonstrates the impact

of a one-percent decrease in C02e aboveground sequestration, which it alleges would
increase C02e emissions by approximately 63,200 metric tons that it claims would turn

the Project into a net CO2e emitter of 32,700 metric tons over its lifecycle/^ The PUC

70 See
71 See
72 See
73 See

D&Oat64.
D&Oat65.
D&O at 68 (emphasis in original).
D&O at 68.

{4877-5402-9601}

26

Majority further alleges that a one percent increase in biomass consumed to produce an

equivalent amount of power would make the Project a net CO2e emitter/^
The PUC Majority fails to support with citations to the record its findings regarding
the sensitivity of the carbon calculator to changes in carbon inputs or the specific
examples of the purported effects of said sensitivity, including any evidence that shows

that a one-percent change in the direction they indicate is reasonable. That is because

such subject matter does not exist in the record and was not discussed at the Evidentiary
Hearing.
In addition, the PUC Majority's specific example that purportedly demonstrates the

impact of a one-percent decrease in C02e aboveground sequestration, which it alleges
would increase CO2e emissions by approximately 63.200 metric tons, even if true (which

it is not), does not mean zero sequestration. The PUC Majority citing 63,200 metric tons
of “uncertainty” was the only quantitative example of an increase in emissions provided
in the D&O. Even if this were accurate (which it is not and has not established in the

record), the project would still remove more than 1.4 million metric tons of GHGs. In other
words, the reduction of 1,464,742 tons as stated by Ramboll and ERM and the addition

of 63,200 metric tons of positive claimed by the PUC Majority. This would not have a

material impact on the reduction of GHG emissions because 63,200 metric tons accounts
for less than 5% of the 1,464,742 metric tons of reduced emissions. A 5% difference

would not materially affect the significant reduction in GHG emissions - the project will

still reduce a significant amount of GHG emissions.

74 See D&O at 68.
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In making the claims, the PUC fails to recognize the avoided emissions from taking

fossil offline that has not been disputed in the record, and that the CA states it has taken

no issue with. Moreover, even if ERM’s forward looking models and projections were off

by more than 1.4 million tons (which there is no quantitative evidence on the record to
suggest this), Hu Honua would make up for that by simply planting more trees consistent

with its Carbon Commitment. ERM’s Carbon Calculator is set up to calculate annual

numbers and to have independent verification every 5 years to ensure that the Carbon
Commitments are met even if the estimates/projections differ from the actual emissions

in the future.

The PUC’s findings relating to the alleged sensitivity of the Carbon Calculator to
changes in carbon inputs were based upon its own “expert opinion” of evidence not

previously discussed or raised in the record or evidentiary hearing. At no point in this

docket did the PUC, parties, or participants raise any concern relating to the alleged
sensitivity of the Carbon Calculator inputs or have the opportunity to rebut the PUC
Majority’s "expert opinion.” As such, it is unclear how the PUC Majority obtained its expert

analysis and what methodology or process the PUC Majority undertook to develop its

findings in its hypothetical examples.
Further, Hu Honua has not been provided a meaningful opportunity to address or

respond to the PUC Majority’s findings related to the alleged sensitivity of the Carbon

Calculator. This is particularly prejudicial to Hu Honua, as the PUC Majority consistently

cites to this alleged concern throughout its D&O to undermine the ERM Analysis and Hu
Honua’s ability to achieve its Carbon Commitment. Such blatant unlawful abuse of
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discretion requires, at minimum, reconsideration of the D&O, or further hearing to allow

Hu Honua to address the PUC Majority’s unsupported findings.

(iv)

The PUC Majority’s “expert opinion” evidence relating
to the Carbon Calculator inputs is incorrect.

This self-created evidence is also particularly prejudicial because the PUC
Majority’s “expert opinion” miscalculates and mischaracterizes emissions and
sequestration based on ERM’s Carbon Calculator and is not supported by the record. For

example, the PUC Majority alleges that "a one-percent decrease in CO2e aboveground
sequestration (including sequestration from NFF trees) is estimated to increase C02e

emissions by approximately 63,200 metric tons[,]” which the PUC Majority alleges would

turn the Project into a net CO2e emitter of 32,700 metric tons over its lifecycle/^
Had Hu Honua been given an opportunity to address the PUC Majority’s “expert
opinion,” for example, ERM would have pointed out that the carbon content cited by the

PUC Majority as a factor that could change actual emissions, is used in calculating both
the stack emissions and the sequestration. This means change in carbon content that
would lead to the aboveground carbon sequestration changing by ~1% would also

change stack emissions by ~1%. Thus, the total lifecycle emissions values would be
changed by approximately 1,000-2,000 metric tons, and not the 63,200 metric tons
calculated by the PUC Majority. Regardless, as previously explained, there will be actual

measurements of aboveground sequestration that will be independently verified with this
actual data such that Hu Honua will be able to achieve its Carbon Commitment.
Further, even assuming, arguendo, that the PUC Majority’s “expert opinion” is

accurate, the PUC Majority ignores the estimated avoided lifecycle emissions calculated

7«See D&O at 68.
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by Ramboll of 1,434,243 metric tons CO2e, 7® which was never challenged by the parties.
Taking the avoided lifecycle emissions into consideration, the Project would still result in

a reduction of approximately 1,371,043 metric tons of CO2e even with the 1% deviation
calculated by the PUC Majority.^
Moreover, as repeatedly explained on the record, Hu Honua will account for any

actual emissions and adjust its sequestration to offset said emissions consistent with its
Carbon Commitment.^^

The PUC Majority’s disregard of such evidence is further

indication of their abuse of discretion.
(V)

The PUC Majority engages in speculation regarding Hu
Honua's operations (which have not commenced yet)
in order to undermine the ERM Analysis.

The PUC Majority also speculates that certain factors, including whether “the
Project operates at a lower efficiency than expected (thereby requiring more feedstock to
sustain operations)”, or whether the varying carbon content of feedstock that may result
from the use of other vegetation such as invasive species may increase the actual

emissions of the Project.^^ However, these factors have no bearing on the results of the
ERM Analysis. As Hu Honua has repeatedly explained in the record, Hu Honua will

measure the biomass consumed using scales that measure the weight of the biomass,

the moisture content of the biomass, and the carbon fraction of the biomass, which will
account for actual emissions from its fuel sources, including eucalyptus or invasive
species.®® As such, regardless of efficiency level or carbon content of the feedstock, Hu

7® See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 11.
77 1,434,243 - 63,200 = 1,371,043.
7«
Test, of David Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:49:05-4:49:27.
7^ See D&O at 67-68.
“ See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 42; Hu Honua’s
response to Hu Honua’s response to CA/Hu Honua-IR-129.d, filed on October 21,2021; see also HELCO’s

{4877-5402-9601}

30

Honua will account for any actual emissions and adjust its sequestration to offset said

emissions consistent with its Carbon Commitment.
(Vi)

The PUC Majority engaged in speculation of the
“expected growth” of other renewable energy projects
on Hawaii Island to undermine the uncontested
evidence on avoided emissions from the Project.

In section IV.A.1.iv. of its D&O, the PUC Majority discusses the ‘'uncertainty”

regarding the Project’s total GHG impact.®^ The PUC Majority opined that the “Net

Lifecycle Emissions Reduction” calculated by Ramboll, which reflected a total reduction

of 1,464J42 metric tons C02e, was not dispositive on the Project’s GHG Impact given
the uncertainties surrounding the estimated Project emissions (i.e. sequestration)

calculated by ERM, which as explained above are unsupported by the record.^ However,
the PUC Majority went on to state: “[ajdditionally, an acceleration in expected growth of

other renewable projects on Hawai'i Island during the Amended PPA term could reduce
estimated avoided emissions, as these would displace fossil fuel-based units on HELCO’s

system, which could also affect the Project’s total net GHG impact.”^^ The PUC does not
cite to any evidence in the record in support of this assertion because none exists.

In making this assertion, the PUC Majority relies on speculation of the “acceleration

in expected growth of other renewable projects on Hawai‘i Island,” which is unsupported

by any evidence or facts in the record, to undermine RamboH’s calculation on the
estimated avoided lifecycle emissions, a figure that was not rebutted by any of the parties

supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 49, footnote 2 (explaining that “[cjhanges
in moisture content can be accounted for in actual biomass calculations as needed.”).
See D&O at 70.
^See D&O at 70-72.
“ See D&O at 71-72 (emphasis added).
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or participants.^ Contrary to the PUC Majority’s assertion, the record reflects that two
solar projects that were anticipated to be implemented during the duration of the
Amended PPA term were discontinued, directly contradicting the PUC Majority’s

speculative conclusion on the ‘'expected growth” of renewable energy projects.Such

reliance on the unsupported and speculative information to undermine credible evidence
in the record demonstrates the unreasonable, unlawful, and erroneous nature of the PUC

Majority’s D&O.

b)

The PUC Majority unlawfully abused its discretion in its
findings relating to Section IV.A.2 of the D&O “Additional
Concerns with the ERM Analysis."
(i)

The PUC Majority’s unreasonable findings relating to
the “Opacity of Carbon Calculator Inputs.”

In Section iV.A.2.i, the PUC Majority expresses certain concerns over the opacity

of the Carbon Calculator inputs, alleging that “[t]he Carbon Calculator contains a number
of hard-coded cells that limits the Commission’s ability to assess the reasonableness of
the Carbon Calculator’s inputs and outputs.”®® The PUC Majority notes that the record

does not indicate how ERM arrived to its hard-coded values for the biomass combusted
each year and aboveground sequestration on Hawaii island, and that Hu Honua had
“declined” to provide the actual formulas and data for the hard-coded values.®^ The PUC

Majority also expresses confusion over the configuration of the Carbon Calculator that it

To the contrary, the Consumer Advocate (“^”) stated in its prehearing statement of position that it
“believes that [HELCO’s] production simulation reasonably reflects the potential impacts to Avoided GHG
Emissions from fossil fuels and biodiesel on Hawaii island over [the] lifetime of the Amended and Restated
PPA should the [PUC] approve the Project.” See CA’s Errata to its Statement of Position, filed Jan. 3,
2022, at pg. 20. The CA did not change its position regarding avoided GHG emissions in its post-hearing
brief.
Test, of Rebecca Dayuff Matsushima. ROH, Hrg. Day 1. Mar. 1, 2022, at 00:27:26-00:29:22.
g^See D&O at 72.
®7See D&O at 72-74.
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states ‘'raises additional questions as to the reasonableness and reliability of the

Calculator as a tool to track and measure emissions and sequestration resulting from the
Project.”®® However, the record establishes that Hu Honua did provide its basis for the
hard-coded values in the ERM Carbon Calculator the sufficiency of which was never

previously questioned by the PUC Majority.
In CA/Hu Honua-IR-155, Hu Honua explained:

The net Aboveground Biomass Growth on Island was calculated
based on the acreage growing and the mass per acre calculated for
the Hu Honua leased areas based on the 2020 Updated Forest
Solutions Report. For actual calculations when the project is
operational, Hu Honua will base the sequestration on the delta of the
baseline and the measured standing biomass stock. Hu Honua will
calculate the biomass removed based on weighing the biomass at
the facility with its truck scale.”®^
As stated above, Hu Honua provided the basis for ERM’s calculations of its hard-

coded values and how it would determine the actual calculations when the Project
became operational.^ If the PUC Majority felt that the actual formulas and underlying
data informing these hard-coded values were required to confirm the validity of the ERM

Analysis as they now claim in the D&O, it had the opportunity to question Hu Honua and
its witnesses relating to this issue in information requests and declined to do so. Similarly,
the PUC Majority did not question Hu Honua regarding its apparent confusion relating to
the configuration of the Carbon Calculator.

As such, Hu Honua was not able to

meaningfully respond to the PUC Majority’s apparent concerns with the purported opacity
of the Carbon Calculator inputs.

»«See D&Oat75.
See Hu Honua’s response to CA/Hu Honua-IR-155, filed October 21, 2021.
See Hu Honua's response to CA/Hu Honua-IR-155, filed October 21, 2021.
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Regardless, the PUC Majority’s concern relating to the hard-coded cells within the

Carbon Calculator have no bearing on Hu Honua’s ability to achieve its Carbon
Commitment, as the record reflects that Hu Honua will measure actual emissions based

upon its annual inventories of the actual standing trees, and this will be verified at least
every five years by an independent party to ensure its accuracy.®'* In other words, the

information in the hard-coded cells, by design, will be replaced with actual data that is
based on actual measurements. The measure of actual emissions and sequestrations
would include growth and removal of vegetation from Hu Honua’s feedstock, NFF trees,

and trees associated with the planting agreements with FHVNP and OTP. As such, there
is a robust plan in place that will measure the actual inputs for the hard-coded data

annually and adjust to the extent that it differs from the estimate.

(H)

The PUC Majority’s reliance on the GHG Emissions
and Sequestration which it calculated on a “Cumulative
Basis” over a select number of years is based upon
self-created “evidence” resembling “expert opinion”
that is not included in the record, fails to include
avoided emissions, and is not the standard for
reviewing GHG emissions.

In section IV.A.2.ii, the PUC Majority states that “[e]ven assuming, arguendo, that

the Carbon Calculator was not subject to the above uncertainties, the purported GHG
benefits of the Project may not result until very late in the Amended PPA’s 30-year term.”®^

The PUC Majority asserts that Hu Honua’s commitment to being carbon negative by the
end of 2035 and each year thereafter (on an annual basis) until the end of the PPA term
is premised on comparing GHG emissions and sequestration in each particular year of

the Amended PPA (“Annual Basis”), and does not consider the cumulative impact of prior

See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 40.
s2See D&Oat76.
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years' worth of emissions and sequestration (“Cumulative Basis”).^^ The PUC Majority

posits for the first time in the D&O that when analyzed from a Cumulative Basis, total
carbon sequestration would not overtake total GHG emissions until 2047, near the end of
the Amended PPAterm.^ In support of this finding, the PUC Majority presents “Table 4,"
which it states is adapted from the ERM Analysis?^ The PUC Majority's analysis of this

issue leads it to incorrectly conclude that there will be a practical “frontloading” of GHG
emissions and “backloading” of GHG reductions that demonstrate “the Project is

estimated to increase GHG emissions for decades before the purported sequestration
‘catches up' to emissions and begins to result in ‘carbon negativity. «»96

The PUC Majority's conclusion is erroneous and unlawful because it is based on
self-created evidence not included in the record, including “Table 4”,

which as shown

below calculated 178 new values (all new values outlined in red) using conversions from

short tons to metric tons that none of the parties have had the opportunity to verity or
address and fails to factor in avoided emissions established in the record which would
have shown a removal and reduction in emissions for each cumulative year. Table 4 also

established five new categories of data (column descriptions outlined in red). Moreover,
the application of a Cumulative Basis analysis has never been the standard for the
Commission’s considering of lifecycle GHG emissions, reflecting an unequal application

of the consideration of GHG emissions against Hu Honua in violation of due process of

law.

03 See
»»See
00 See
00 See
07 See

D&O at 76.
D&O at 76.
D&O at 77.
D&O at 79.
D&O at 77-78.
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E

TABLE

Emissions and Seques'brabxon Presented on an Annual Basis vs.
on a Cumulative Basis
201
^^^Adapted from the EBM
Total
Emissions

Cumulat1ve
Emissions

YEAR
(MT CQae)

Total
Saques txation

Cumul atlve
Se qua s t r a.ti on

E.

c .

Het Annual
Rm-i WiRT fina

Gumulative

Rmi Bsi fMig

Cumulative

Cumulative of

of A

c

E = A + C

Cumulative
of E

(MT CQze}

(MT CQje)

(MT CQae)

(MT CQ2e)

(MT CQ2et

16,33S

16,333

0

2017

0

16.333

[32,707)

2019

0

16,333

[BQ,121)

2015

0

16,333

[90,814)

2020

0

16,333

[112,377)

2021

0

16,333

2022

265,290

2023

267,386

2024

0

16,333

16,333

[32,707)

(32,707)

[16, 374)

(112,627)

(30,121)

[66,495)

(203,641)

(90,814)

(187,308)

(316,013)

(112,377)

[299, 636)

[112,377)

(428,396)

(112,377)

[412,063)

261,623

[132,615)

(561,211)

132,475

[279,588)

549,QOB

[138,534)

(699, 745)

128,951

[150,737)

267,386

ei6,394

[203, 910)

(903,655)

63,475

[87,262)

2025

267,386

1,083, 779

[207,035)

(1,110,691)

60,350

[26, 912)

202 6

267,366

1,351,165

[210,160)

(1,320,651)

57,225

30,313

2027

267,386

1,618,550

[210,160)

(1,531,012)

57,225

87,539

2026

267,386

1,685,936

[210,160)

(1,741,172)

57,225

144,764

2029

267,386

2,153,321

[275,006)

(2,016,17B)

(7,620)

137,143

2030

267,386

2,420,707

[275,006)

(2,291,104)

(7,620)

129, 523

2031

267,386

2,688,092

[275,006)

(2,566,189)

(7,620)

121,903

2032

267,386

2,955,478

[275,006)

<2, 841,195)

(7,620)

114,283

2033

267,386

3,222,863

[275, 006)

(3,116,200)

(7,620)

106, 663

2034

267,386

3, 490, 249

[275,006)

(3,391,206)

(7,620)

99,043

2035

267,386

3,757,634

[275,006)

(3,666,212)

(7,620)

91,423
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Total
Emissions

Gumulat ive
Emissions

(MT GOze)

Cumulative
of A
(MT GOze)

YEAR

Seques tration

Gumulative
Sequestration

K.
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(MT CO2et
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C
(MT COze)

E = A + C
(MT COze)

Total

---------------

Cumulative
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Cumulative
of E
(MT GOze)

2036

267,3B6

4,025,020

(275,006)

(3, 941,21.7)

(7,620)

83,803

2037

2£7,386

4,292,405

(275,006)

(4,216,223)

(7,620)

76,183

2030

267,386

4,559,791

(275,006)

(4,491,228)

(7,620)

68,563

2039

267,386

4,627,177

(275,006)

(4,766,234)

(7,620)

60,942

2040

267,386

5,094,562

(275,006)

(5,041,240)

(7,620)

53,322

2041

267,386

5,361,949

(275, 006)

(5,316,245)

(7,620)

45,702

2042

267,386

5,629,333

(275,006)

(5,591,251)

(7,620)

36,082

2043

267,386

5,696,715

(275,006)

(5,866,257)

(7,620)

30,462

2044

267,386

6,164,104

(275,006)

(6,141,252)

(7,620)

22,S42

2045

267,386

6,431,490

(275,006)

(6,416,268)

(7,620)

15,222

2046

267,386

6,698,875

(275,006)

(6,691,273)

(7,620)

7, 602

2048

267,386

7,233, 646

(275,006)

(7,241,285)

(7,620)

(7,639)

2049

267,386

7,501,032

(275,006)

(7,516,290)

(7,620)

(15,259)

267,386

7,768,417

(275, 006)

(7,791,296)

(7,620)

[22,579)

2 6 7, 386

8,035,803

(275, 006)

(8,066,302)

(7,620)

(30,499)

2050

2051

__

WfeBll

I
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First, “Table 4” as presented in the D&O, is new evidence by the PUC Majority that

does not exist in the record and was not made available to the parties during the
evidentiary hearing or at any time prior to the issuance of the D&O. While the PUC
Majority notes that it “adapted” the ERM Analysis to create “Table 4”, what it actually did
was selected certain data points from ERM’s Analysis (while ignoring other relevant data

in the record) to create its own new independent analysis that calculated 178 new values
(all new values outlined in red) and made conversions from short tons to metric tons that
none of the parties, including Hu Honua, have had the opportunity to review, verify, and
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address in a meaningful manner, in clear violation of HRS § 91-10(3).^® For example,
one of the glaring flaws in ‘Table 4” is the lack of any discussion or application of the

avoided emissions established by HELCO in the record that, if factored, would have

resulted in showing a removal and reduction in emissions for each cumulative year.

instead of an increase in emissions as the PUC Majority incorrectly concludes.
While the PUC did question Dr. Weaver on ERM’s choice to use annual values

versus cumulative values in the ERM Analysis at the evidentiary hearing,there was no
testimony supporting the PUC Majority’s calculations of the cumulative emissions, the

conversion of short tons to metric tons, or the conclusions regarding the alleged
“frontloading” of GHG emissions and “backloading” of GHG reductions, nor was there any
opportunity for Dr. Weaver to review or respond to Table 4”.

In response to the

Commission’s question as to whether ERM believes that annual values should be used

versus cumulative values. Dr. Weaver testified that “it wouldn’t change [Hu Honua’s
carbon negative] commitments.”

Importantly, the Commission also asked Dr. Weaver

whether “Hu Honua or ERM [would] be willing to submit an updated table that just also

has a column reflecting its calculations on a cumulative basis,” which Dr. Weaver

responded “yeah, that’s not a problem.”

Despite Dr. Weaver’s willingness to provide

such calculations and an updated table, the Commission never requested an updated
table from Hu Honua or ERM though it had every opportunity to do so. Instead, the PUC

HRS § 91-10(3) provides: “Every party shall have the right to conduct such cross-examination as may be
required for a full and true disclosure of the facts, and shall have the right to submit rebuttal evidenceF.r
(Emphasis added).
Test of Dr. Weaver, ROH, Hrg. Day 2, Mar. 2, 2022, at 4:11:49-4:16:00. We note that this line of
questioning was relating specifically to the inputs in the Table entitled “CO2 Calculator Example Simulated
Production Emissions from Hu Honua Plant Over 30 Year Duration”, included HELCO’s supplemental
response to PUC-HELCO-IR-17.b, attachment 3, at 60.
Test, of Dr. Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:14:25-4:16:00.
Test, of Dr. Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:14:25-4:16:00.
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Majority unlawfully opted to create and rely on its own evidence in the form of “Table 4”
and present it for the first time in the D&O.
In addition, the PUC Majority ignores the fact that the ERM Analysis “CO2

Calculator Example” was intended to be an example of production emissions over 30
years, and the annual breakdown was provided, in part, to facilitate a showing that Hu
Honua would be capable of meeting its Carbon Commitment, including by being (i)

cumulatively carbon negative by 30,000 metric tons or more by the end of the 30-year

Amended PPA term and (ii) carbon negative in the year 2035 and each year thereafter
until the end of the Amended PPA term. Moreover, even though Dr. Weaver testified that

the ERM Analysis “CO2 Calculator Example” did not account for avoided emissions, the

PUC Majority apparently ignored that when it decidedly omitted factoring in avoided
emissions into its Cumulative Basis analysis. Had ERM been provided the opportunity to

address “Table 4”, ERM would have informed the PUC Majority that any temporal or
cumulative assessment to determine when GHG emissions would be reduced or become

carbon negative would need to factor in avoided emissions, the lack of which would result
in a misleading conclusion.

For example, if any solar project lifecycle cumulative

emissions were assessed without avoided emissions, it would never show a reduction in

emissions. Had avoided emissions been factored, ERM estimates that it would have
shown a removal and reduction in emissions for each cumulative year from Year 1 of

Project operations, instead of the increase in emissions that the PUC Majority incorrectly
concluded.

The PUC Majority's reliance on “Table 4” is tantamount to relying on its own “expert
opinion” resembling that of a third-party expert analysis/opinion based on self-created
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“evidence” in order to reach its conclusion that there will be a practical “frontloading” of

GHG emissions and “backloading” of GHG reductions, which was a basis for its denial of

the Application in the D&O. 102 The PUC Majority unlawfully and erroneously substituted
its own “expert opinion” over the expert evidence in the record, further illustrating its abuse

of discretion in reaching its findings and conclusions in the D&O. 103
Finally, the PUC Majority’s consideration of GHG emissions on a Cumulative Basis

is not the standard for considering lifecycle GHG emissions based on Commission

precedent, making such consideration erroneous based on relevancy and equal
protection grounds. The standard is to consider the reduction of GHG emissions pursuant
to HRS § 269-6(b) as confirmed by HELCO I and HELCQ II.

Since the Hawaii Supreme Court’s holding in HELCO I. the Commission has

required all applicants to submit a GHG analysis with their project applications. A survey
of many of the Commission’s approvals of project applications that submitted GHG

analysis since HELCO I. reveals that the Commission only considered the net lifecycle

GHG emission impacts over the entire term of the proposed PPA and the appropriate
analysis under HRS § 269-6(b), and not the cumulative impacts up to a certain year as

the PUC Majority did here.''°'^ Further, none of these energy projects have made the

If and to the extent the PUC Majority’s “expert opinion” was created or influenced by communications
directly or indirectly to any Commissioner by any person not a party to the hearing, such communications
would be improper ex parte communication under HAR § 16-601-29(a).
Even assuming that the PUC Majority’s analysis is accurate, the PUC Majority again ignores Ramboll’s
estimation of avoided lifecycle emissions from the Project, which includes approximately 1,434,243 metric
tons CO2e. See HELCO's supplemental response to PUC-HELCO-!R-17.b, attachment 3, at 11.
See e.q.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available
at https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A20L30B65640l00209. attached as
Exhibit “1”: Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B45115B00135. attached as
Exhibit “3”. at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99,
available at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21D14B63113F00260.
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carbon negative commitments that would make up for any shortfall from the emissions
estimates that Hu Honua has set forth in support of its application. As such, even if the
total Project carbon sequestration does not overtake the total GHG emissions until 2047

as the PUC Majority erroneously claims, such fact would have no bearing on the
Commission’s approval of the Amended PPA, as it is not determinative of the
Commission’s consideration of GHG emissions under HRS § 269-6(b) as it applies a

different standard and method of evaluation than that applied in prior decisions by the

Commission.
c)

The PUC Majority unlawfully abused its discretion in its
findings relating to Section IV.A.3 of the D&O “Concerns with
Hu Honua’s Carbon Commitment.”
(i)

The PUC Majority ignored evidence and engaged in
speculation in its findings relating to Hu Honua’s plan
to purchase carbon offsets.

In section IV.A.S.i of the D&O, the PUC Majority discusses its concerns over the

sufficiency of Hu Honua’s plan to purchase carbon offsets as a backstop to ensure that

the Project will achieve its Carbon Commitment if sequestration performance falls short
of ERM’s estimates.Specifically, the PUC Majority found “that this component lacks
sufficient detail and cannot be relied upon to support Hu
Commitment.”''°®

Honua’s Carbon

The PUC Majority states that besides Hu Honua’s proposed

supplemental condition to create a reserve fund or escrow account articulated and

attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, fifed on November 19, 2021,
at
118-121,
available
at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21K19B33556C02941. attached as
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91,
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027.
attached as Exhibit “6”.
^°5^D&O at 79-86.
See D&O at 80.
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described in Hu Honua’s Post-Hearing BriefJ^^ “there is relatively little detail or
information in the record regarding Hu Honua's plans for purchasing carbon offsets.
As a threshold matter, Hu Honua's commitment to purchase carbon offsets was
offered as a backstop in the unlikely event that there is a shortfall in the amount of
sequestration to achieve Hu Honua’s carbon commitments in 2035 and thereafter.

Instead of recognizing Hu Honua for offering to financially commit to the purchase of

carbon offsets to ensure its Carbon Commitment is met, the PUC Majority raised for the

first time its concern regarding the sufficiency of details regarding Hu Honua's plans to
purchase carbon offsets during the evidentiary hearing.'’^ In order to address Chair

Griffin's concern/comment that $100,000 in reserve may be insufficient, Hu Honua
clarified in its post-hearing brief that it would increase the reserve to up to $450,000.

Despite accommodating the PUC’s concerns in this regard, the PUC alleges in the D&O

that Hu Honua's efforts are still insufficient - indicating that there will never be a scenario
where Hu Honua can provide sufficient assurances for the PUC Majority regarding its

plans to purchase carbon offsets.
Nevertheless, as established in the record, Hu Honua has provided detailed

evidence and testimony explaining the process it will undertake to determine the need for

carbon offsets, if any, and its plan to purchase reputable carbon offsets in the event said
offsets are necessary to achieve its Carbon Commitment, which the PUC Majority
ignored. As explained in the record, Hu Honua will issue annual reports of all carbon

emissions and sequestration efforts (measuring positive lifecycle GHG emissions against

107 See Hu Honua Post-Hearing Brief, filed March 29,2021, at 4.
loo See D&O at 80.
109 Test of Mr. Miyata, ROH, Hrg, Day 3, Mar. 3,2022, at 00:38:08-00:38:24; 00:36:33-00:36:53; 00:36:5300:36:56
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the GHG emissions sequestered), which will include annual monitoring activities and

independent third-party verification to ensure its Carbon Commitment is metJ^^ Each
year until the end ofthe A&R PPAterm, Hu Honua will complete a "GHG inventory” of the
calendar year by April 30 the following year, and in the event that the GHG inventory for

a given calendar year beginning in 2035 shows that Hu Honua is not carbon negative, Hu
Honua will purchase carbon offsets by September 30 of the following year in the amount

sufficient to offset the GHG shortfall such that the GHG inventory is carbon negative for
that calendar year?^^ As testified to at hearing, Hu Honua’s preference for sequestration

is to grow and plant trees, prioritizing (1) Hawaii Island (2) within the State of Hawaii, and
(3) abroad, with the purchase of carbon offsets as a last resortJ^^ Regardless of the

location of Hu Honua’s planting efforts, there will be global effect of sequestration.'*■*3

If the need to purchase carbon offsets arise, Hu Honua has specified on the record
that in identifying specific carbon offsets, it would "first limit the types of offsets to only
those from reputable sources (e.g. internationally recognized carbon offsetting standards

such as VCS (VERRA) and ACR”, and second, would "limit the types of offsets to only
those that use Nature Based climate solutions, meaning these projects are more likely to

have ecological co-benefits such as re-vegetating.”'*'’'* Hu Honua also indicated that it

may engage an offset broker to assist with the transactions.'*'*^

The PUC Majority alleges that Hu Honua had not specified certain information
relating to, inter alia, the potential source location of any needed carbon offsets and how

110

See Hu-Honua T-1, filed Sept. 16,2021, at 32.
111
Hu-Honua T-1, filed Sept. 16,2021, at 32.
112
Test, of Warren Lee, ROH, Hrg. Day 2. Mar. 2. 2022, at 7:29.15 - 7:30:14.
113 See Hu Honua Testimony T-4, filed Sept. 16, 2021.
114 See Hu Honua response to PUC-Hu Honua-IR-34(a), filed on October 29,2021.
11^ See Hu Honua response to PUC-Hu Honua-iR-34(a), filed on October 29,2021.
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the sequestration associated with these offsets wouid be verified, which it states “would
heip inform the Commission’s anaiysis to determine if such carbon offsets represent a
reasonabie means to offset the significant GHG emissions Hu Honua estimates wiii be

produced by the Project’s operation."^'’® However, Hu Honua did offer evidence and

testimony to these issues, which the PUC Majority ignores.
As to the PUC Majority’s concern over the potentiai source iocation of any needed

carbon offsets, Hu Honua has stated in the record that carbon emissions are a giobai
challenge, with carbon offsets and carbon trading mechanism moving toward giobai

carbon reduction approaches that make the iocation of the purchase of carbon offsets
inconsequential, as the benefit is the same globally.

As to how sequestration

associated with the carbon offsets wouid be verified J'*® Hu Honua has stated that it wouid
“ensure verification of aii carbon credits by way of tree-pianting reports and basic project
data about the species, pianting density, and pianting iocations, which wiii be furnished

by the provider of the carbon credits."*'^®
Further, as testified to at the evidentiary hearing, Hu Honua expiained that it wouid
consult its GHG experts in selecting a reputable carbon offset program.

Hu Honua

witness Brauiio Pikman (“Mr. Pikman”). of ERM, testified extensively to his familiarity with
reputable carbon offset programs and how Hu Honua would select said programs, which

the PUC Majority again ignored.

Mr. Pikman clarified that carbon offsets would only

be used as a last resort, and that there is no certainty as to whether Hu Honua will need

ii«SeeD&Oat82.
See Hu Honua response to LOLZHHB-IR-299(a), filed on March 6,2020.
^^«See D&Qat82.
Hu Honua response to LOLZHHB-IR-299(b), filed on March 6.2020.
120
Test, of Jon Miyata, ROH, Hrg, Day 3, Mar. 3,2022, at 00:33:35-00:33:43.
121
Test, of Mr. Pikman. ROH, Hrg. Day 3, Mar. 3,2022, at 1:01:55-1:02:20.
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to purchase carbon offsets to meet its Carbon Commitment/^ Mr. Pikman also testified
to his familiarity of the many reputable sources of carbon offsets that Hu Honua could
select to purchase, offering multiple specific examples of programs that ERM had

experience dealing with.'^^^
Mr. Pikman further testified to the verification process of carbon offset programs,

noting that he himself is a verifier of carbon credit projects and that ERM has verified
approximately 50 million tons of CO2 in the last ten years.^^^ Mr. Pikman noted that the

carbon offset market was very well-established with varying levels of quality, and that
programs utilizing nature-based solutions that may include reforestation with native

forests would be the highest quality project that ERM would advise Hu Honua to
pursue.^25

While the PUC Majority stated that Hu Honua has not specified “what assurances
there would be that the offsets are not double-counted and represent additional
sequestration that would not otherwise occur/ we note that neither the PUC nor the other

parties and participants have questioned Hu Honua specifically regarding double
counting carbon offsets. The only inquiries relating to double-counting were related to
sequestration of trees^^e and off-island GHG removal techniques/^? Thus, to hold this

against Hu Honua would be unreasonable. Regardless, as stated above, Hu Honua has

offered detailed evidence and testimony regarding their ability to identify and purchase

carbon offsets from reputable programs, i.e. VCS (VERRA) and ACR.

122 See Test, of Mr. Pikman, ROH,Hrg. Day 3, Mar. 3,2022, at 1:02:20-1:02:40.
123
Test, of Mr. Pikman.ROH,Hrg. Day 3, Mar.3,2022,at 01:02-20-01:03:34.
124
Test, of Mr. Pikman.ROH,Hrg. Day 3, Mar.3,2022,at 1:03:34-01:04:10.
128
Test, of Mr. Pikman.ROH,Hrg. Day 3, Mar.3,2022,at 1:04;10-1:06:42.
126
CA/Hu Honua-SIR-47, filed on November 18,2021.
127
PUC-Hu Honua-!R-51, fiied on December 1,2021.
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The PUC Majority also engaged in speculation to undermine Hu Honua’s proposed
supplemental condition to incorporate a reserve fund or escrow fund. The PUC Majority
stated that while Hu Honua's assumption that it can purchase carbon offsets for
approximately $15 per metric ton may be a reasonable valuation based on today's

voluntary carbon offset market, “it is uncertain whether the price of carbon offsets will
remain at this level or increase throughout the PPA term.’’^28 To use the speculative

nature of any market rate during a 30-year period as a basis to undermine Hu Honua’s
efforts to provide reasonable assurances of its ability to achieve its Carbon Commitment
is an unreasonable exercise of discretion that is not supported anywhere in the record.

The PUC Majority also appears to misapprehend the nature of Hu Honua’s
proposed supplementary condition establishing the reserve account based upon its
concern over the sufficiency of the proposed reserve fund. The PUC Majority explains

that the proposed amount of initial seed money of $450,000 may be dwarfed by the annual

amount of estimated emissions for each given year, which it states creates concerns
whether Hu Honua would be able to purchase sufficient carbon offsets to offset annual

emissions beginning in 2035.^^ The PUC Majority’s concerns are unfounded for two

reasons: (1) it appears to assume that Hu Honua would not sequester any emissions
during a given year, which is impossible given the substantial feed stock and planting
agreements that Hu Honua has already been able to secure; and (2) the proposed seed
money (up to $450,000) is to serve as a cushion of additional available funds above Hu

See D&O at 83.
129 See D&O at 86.
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Honua’s pledge to place funds Into the account each year over the 30-year term to cover

the deficit and purchase carbon offsets.'*^

Finally, the PUC Majority misstates the applicable “burden of proof for approval of
the Amended PPA in this remanded proceeding, namely, to consider the reduction of
GHG emissions pursuant to HRS § 269-6(b) as confirmed by HELCO I and HELCO II.

The PUC Majority acknowledges Hu Honua’s offer to increase its seed money to a “higher
amounf if deemed ‘'appropriate,” similar to Hu Honua’s offer to “reasonably modify”

ERM’s carbon calculator.However, the PUC Majority mischaracterizes Hu Honua’s

offers to address purported concerns of the PUC Majority as part of Hu Honua’s burden
of proof. To be clear, the purpose of Hu Honua’s offers or agreement to additional
conditions of approval in order to address the PUC Majority’s concerns are to allow the

PUC to impose on Hu Honua whatever reasonable requirements it believes are

necessary to ensure its Carbon Commitment is met and GHG emissions are reduced.
Such offers and conditions are not necessary for Hu Honua to carry its burden. Hu Honua

and HELCO have already met their burden by submission of its expert GHG analyses
and testimony showing that the Project will result in a reduction of GHG emissions over

the course of the 30-year Amended PPA term.

(H)

The PUC has authority to hold Hu Honua accountable
to its Carbon Commitment.

The PUC Majority claims Ihat it does not possess direct regulatory authority over
independent power producers such as Hu Honua, and thus is limited in its ability to
compel specific actions by Hu Honua.”'*^^ However, this is contrary to the PUC’s historical

130 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 4.
131
D&O at 83.
132 See D&O at 87.
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precedent. As Hu Honua pointed out in its post-hearing brief, the PUC has the authority

to review and enforce conditions of approvai agreed to by Hu Honua by using any

combination of the beiow methods that the Commission has used in prior decisions:
1.

The Commission can require HELCO to file annual reports containing
information demonstrating Hu Honua is meeting the proposed conditions.'’^
Hu Honua will work with HELCO to develop the annual reports, and Hu
Honua will file on its own or provide to HELCO for the filing of any relevant,
non-confidential, information necessary for the development of the annual
reports; or

2.

The Commission can require HELCO to file comprehensive plans
demonstrating how Hu Honua will satisfy the proposed conditions.'*^ Hu
Honua will work with HELCO to develop the comprehensive plans, and Hu
Honua will provide to HELCO any relevant, non-confidential, information
reasonably necessary for the development of the comprehensive plans; or

3.

The Commission can require HELCO and Hu Honua to amend the A&R
PPA to include Hu Honua’s agreement to the conditions of approval and
HELCO’s ability to enforce the same, and file a final Proposed Amended
PPA to the Commission for approval.^^5

As such, contrary to the PUC Majority’s position, the Commission is not “left with

very few, extremely blunt tools by which to hold Hu Honua to its commitment.

For

example, the Commission has previously approved an amended power purchase
agreement between a utility and non-utility that had not yet been executed and ordered

»» See, e.g.. Docket No. 2011-0060, Decision and Order, issued June 16, 2011, at 26 (“MECO shall file a
auarteriv progress report with the commission....). The Commission required MECO to file the quarterly
progress report containing, inter alia: (1) progress and approval dates permits outlined in the Application;
(2) acceptable Post-Project site restoration requirements; and (3) progress of project completion; and
MECO would need to collaborate with the developer to document or complete those requirements.
See, e.g.. Docket No. 2020-0137, Decision and Order No. 37516, issued Dec. 30, 2020, at 40 {“ITIhe
Commission finds it reasonable and in the public interest to reouire Waiawa Phase 2 Solar to develop a
comprehensive end of life management plan for project equipment during the 20-year contract term when
the industry for recycling and other end-of-life programs has matured. More specifically, the end-of-life
management plan should indicate whether batteries and PV panels will be repurposed, recycled,
incinerated, or landfilled, the company that will be providing the service, and the cost of the service.
Hawaiian Electric shall file the end-of-life management plan in this docket within five years of the date of
this Order.”) (emphases added).
See, e.g.. Docket No. 2013-0202, Decision and Order No. 31993, issued Mar. 17, 2014, at 36 (“Upon
execution, KlUC shall file with the commission.... the final Proposed Amended PPA.”) (emphases added).
136 See D&O at 87.
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the utility to file the final proposed amended PPA as a condition of approval.

Similarly

here, the Commission can order HELCO and Hu Honua to amend the Amended PPA for
the limited purpose of adding a provision that would address the PUC Majority's concerns

relating to enforcing Hu Honua's Carbon Commitment and reduction of GHG emissions.
For example, the PUC Majority could order as a condition of approval, that HELCO
and Hu Honua further amend the Amended PPA for the limited purpose of adding a

provision that states that with respect to GHG emissions, if HELCO is directed by the

Commission to provide information, an accounting, and/or take affirmative steps to
reasonably ensure that GHG emissions will be reduced over the Amended PPA term, Hu
Honua agrees to provide such information, provide such accounting, and take such

affirmative steps to reasonably ensure that GHG emissions will be reduced over the

Amended PPA term.
In addition, Hu Honua also stipulated to ongoing review by the PUC for purposes

of reviewing and enforcing Hu Honua’s Carbon Commitment and any other commitments
proffered by Hu Honua in this proceeding.
As such, contrary to the PUC Majority's contention that “Hu Honua’s pledge is

premised heavily on trust, rather than a robust plan and accompanying support[,]’' the

Commission does retain authority over Hu Honua such that it can enforce and ensure its
Carbon Commitment throughout the entirety of the Amended PPA term. Hu Honua has

demonstrated its willingness to submit itself to ongoing review by the PUC for purposes
of reviewing and enforcing Hu Honua's unprecedented Carbon Commitment. 139 Thus,

137 See Docket No. 2013-0202, Decision and Order No. 31993, issued Mar. 17,2014, at 35-36.
138 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 29.
139 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 4-5.
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the PUC Majority’s purported concern over its ability to hold Hu Honua accountable to its

Carbon Commitment is unfounded and without merit.
d)

The PUC Majority Abused its Discretion in its findings relating
to Section IV.A.4 of the D&O “Additional Concerns”.

The PUC Majority states that it is concerned with the carbon accounting associated
with the Excess Energy Agreement for hydrogen, given that Hu Honua does not account

for these emissions in the Ramboll or ERM Analysis.

However, the record reflects that

this excess energy is not committed to HELCO.**^^ Moreover, because the portion of

excess energy would not utilize utility resources nor go to or be paid by rate payers, the

use of excess energy for hydrogen would not be subject to the Amended PPA review in
this proceeding.■’^2

2.

The PUC Majority abused its discretion in its determination of
the GHG Emissions that will Result from Approving the PPA
(Issue No. 2).

In section IV.B., the PUC Majority found that there is the “potential” that the Project
may result in a net increase in GHG emissions, as there are too many “uncertainties”

regarding whether, how, and to what extent, Hu Honua will be able to successfully offset
the GHG emissions expected to be produced by the Project.^^^ The PUC Majority
summarily cites to its findings made relating to Issues 1 and 1.a in support of its

determination.

However, as established above, the PUC Majority’s concerns are

speculative, without merit, and unsupported by the record. The PUC Majority’s erroneous
findings are based on the “potential that the Project may result in a net increase in GHG

140 See D&O at 88-90.
141
Hu Honua Post-Hearing Brief, filed on March 29.2022, Exhibit B, Page 51 of 129.
Hu Honua Post-Hearing Brief, filed on March 29.2022, Exhibit B, Page 51 of 129.
143 See D&O at 90-91.
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emissions/ even though the only expert evidence in the record establishes just the

opposite (i.e. a substantial net decrease in emissions) that was not rebutted by any party.
As such, the PUC Majority abused its discretion in its finding in relation to the GHG
emissions that will result from approving the Amended PPA.

As discussed supra regarding Issue No. 1, the PUC Majority's concerns over the
purported speculation and uncertainty underlying Hu Honua’s sequestration efforts and

whether Hu Honua will not be able to offset emissions were premised upon:
(1)

uncredible findings relating to ERM’s past and future sequestration
estimates that ignored the evidence in the record substantiating Hu Honua’s
planting efforts and ability to secure sufficient acreage on Hawaii Island;

(2)

self-created evidence that resembles a third-party GHG expert analysis,
including “Table 4”, which was not in the record, calculated 178 new values
using conversions from short tons to metric tons that none of the parties
have had the opportunity to verify or address, established three new
columns of data, fails to include the avoided emissions that have been
established in the record, and relies on a Cumulative Basis analysis that
has never been the standard for considering lifecycle GHG emissions based
on Commission precedent;

(4)

unfounded concerns relating to the purported sensitivity of inputs in the
Carbon Calculator based upon the PUC Majority’s own “expert opinion” and
self-created evidence; and

(5)

reliance on speculation relating to the “expected growth” of other renewable
energy projects on Hawaii Island to undermine evidence on the Project’s
avoided lifecycle emissions.

Further, the PUC Majority’s claim that Hu Honua has not adequately demonstrated

a reasonable plan for purchasing carbon credits to offset the Project’s GHG emissions is
not credible because it ignores the substantial evidence provided in the record that detail
the process Hu Honua will undertake to determine the need for carbon offsets, if any, and

its plan to purchase reputable carbon offsets in the event said offsets are necessary to
achieve its Carbon Commitment.

Finally, as explained above, contrary to the PUC

Majority’s position that it does not possess the authority to enforce and hold Hu Honua
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accountable to its Carbon Commitment, past PUC decisions indicate otherwise, and
nevertheless, Hu Honua has stipulated to ongoing review by the PUC for purposes of
reviewing and enforcing Hu Honua’s Carbon Commitment and any other commitments

proffered by Hu Honua in this proceeding.

3.

The PUC Majority Abused Its Discretion in Its Determination of
the Reasonableness of Costs Associated with the Amended
PPA, in Light of the Potential for GHG Emissions (Issue No. 3).

Statement of Issue No. 3, as modified by Order No. 37910, provides: “Whether the
total costs under the Amended PPA including but not limited to the energy and capacity
costs are reasonable in light of the potential for GHG emissions.
In concluding that the lotal costs'* of the Amended PPA are not reasonable in light

of the potential for GHG emissions, the PUC Majority identifies the following concerns:
(a) ratepayers’ purported “significant increases” to their monthly bills as a result of the

Project; (b) the Project’s alleged potentially uneconomic dispatch; (c) the Project’s
supposed displacement of lower-cost renewable resources; and (d) allegations that the

Project may not serve grid needs, provide unique grid services, or offer other benefits, all
of which are based on unreliable assumptions and gross mischaracterizations of the
record. As discussed herein, the PUC Majority abused its discretion in making these

determinations because such determinations are based on, among other things, the PUC

Majority having: (1) considered issues outside the limited scope of remand, including
“total costs” associated with the Amended PPA; (2) made and/or relied on incorrect
statements of fact, including by mischaracterizing the record; (3) engaged in repeated

1** Order No. 37910, issued Aug. 11. 2021, at 32-33.
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speculation to undermine evidence established in the record; and (4) ignored evidence in
the record that directly contradicts its findings and conclusions.
a)

The PUC Majority’s Erroneous Consideration of “Costs” of
The Amended PPA Should Have Been Limited to Those
Associated with GHG Emissions Only.

As a threshold matter, the PUC Majority's conclusion that the “total costs” under

the Amended PPA are unreasonable rests on its erroneous determination that the “costs”

of the Amended PPA in this remanded proceeding should be assessed as a “as a whole.
without specific emphasis on any particular component, such as the ‘energy charge’” and

that HRS § 269-6(b) requires the Commission to determine the “reasonableness of the

costs of utility system capital improvements and operations,” including the Amended
PPA’s “total costs.As the Dissent correctly notes, “such issues, including those

related to ‘energy charges’ were never raised on appeal or considered by the Hawaii
Supreme Court in HELCOI or HELCO ll.”^« Rather, the Court “only focused on the GHG

emissions component of HRS § 269-6(b) and the only type of cost addressed by the
Hawaii Supreme Court were the ‘hidden and long-term costs’ associated with GHG

emissions.”^'^^

Accordingly, the PUC Majority’s decision to consider “total costs”

associated with the Amended PPA and its subsequent conclusions based on such

consideration are in error and contrary to the narrow scope of remand.
The PUC Majority disagrees with this limited view of “total costs” (i.e., only those
associated with GHG emissions from the Project), and instead, speculates that such

146 D&O, Dissent at 17 (underlining provided) (citing Order No. 37936, issued Aug. 27,2021, at 10-12.)
146 D&O, Dissent at 17; see also supra Section A (discussing limited scope of remand)
D&O, Dissent at 18 (emphasis added).
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limited review conflicts with legislative intent and would “undermine the caselaw built
around this issue as developed by the Court in recent years.”^"*®

The PUC Majority misconstrues HELCOI and HELCO11 in asserting that the “Court
explicitly contemplated that review of the Amended PPA’s terms, including its pricing,
would be considered on remand[.]”^*® As noted above, the PUC Majority's reliance on

the Court's general instructions to consider “whether the cost of energy under the

Amended PPA is reasonable in light of the potential for GHG emissions, and whether the
terms of the Amended PPA are prudent and in the public interest, in light of its potential

hidden and long-term consequences,when read in conjunction with the entire opinion
of HELCO I. do not support the PUC Majorit/s conclusion. In fact, by adopting this

conclusion—which indicates that the PUC Majority has also adopted the CA's erroneous
position that HELCO I and HELCO II '"expanded the Commission's scope of review on
remand to include GHG emissions and long-term environmental consequences”'*^''— the

PUC Majority violates the true intent and meaning of HELCO I and HELCO II.

152

Accordingly, the PUC Majority's conclusion that its review of “total costs” (including

pricing) of the Amended PPA is within the scope of Statement of Issue No. 3 is erroneous.
as are all of the PUC Majority’s findings made pursuant to these considerations.

Given that the Court's remand instructions to the Commission only contemplated
consideration of the reasonableness of the Amended PPA cost “in light of the potential

^4® D&O at 94-95.
D&O at 95-96.
D&O at 95.
CA’s Post-Hearing Brief, filed March 29, 2022, at 4.
152 See HELCO IL 149 Hawaii at 241,487 P.3d at 710 (“The “true intent and meaning" of a reviewing court's
mandate is not to be found in a solitary word or decontextualized phrase, but rather in the opinion, as a
whole, read in conjunction with the judgment and interpreted in light of the case's procedural history and
context.” (citation omitted)).
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for GHG emissions” (i.e., the costs associated with or attributabie to GHG emissions),

and that GHG emissions wiii be reduced,there wiii be a reduction in cost associated

with GHG emissions. Therefore, pursuant to the Court’s expiicit remand instructions -to
consider ‘^¥hether the cost of energy under the Amended PPA is reasonabie, in iight of

the potential for GHG emissions”'’^—and consistent with the Dissent’s position, the

“costs” under the Amended PPA are reasonabie.

Even if “totai costs” is deemed an appropriate issue on remand, such costs shouid
be confined within the context of HRS § 269-6(b), which obiigates the Commission, in

making determinations of the reasonabieness of the costs pertaining to eiectric utility

system capital improvements and operations, such as Hu Honua’s Amended PPA, to

consider the effect of the State’s reliance on fossil fuels on: (1) price volatility; (2) export
of funds for fuel imports; (3) fuel supply reliability risk; and (4) greenhouse gas
emissions.^^^ As discussed herein, the evidence presented at the Evidentiary Hearing
and this docket supports the reasonableness of the cost associated with GHG emissions,

as well as the Amended PPA’s “total costs” including ‘'energy and capacity costs” pricing.

within the context of HRS § 269-6(b), which allows the Commission to determine that
renewable energy costs that are higher than fossil fuel alternatives are reasonable.

Moreover, even if the Commission finds Hu Honua’scosts are higher than market pricing.
HRS § 269-27.3 allows for preferential rates, thus enabling the Commission to approve

the Project.^56

See supra Sections B.1. and B.2.
See HELCO II. 149 Hawai’i at 242, 487 P.3d at 711 (emphasis added) (quoting HELCO I at 26. 445
P.3d at 698).
HRS § 269-6(b) (effective June 24,2021).
« Hu Honua T-1, filed Sept. 16. 2021, at 18-22.
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b)

The Pricing Structure of the Amended PPA.

In analyzing the pricing structure of the Amended PPA, which Hu Honua maintains
is outside the scope of remand, the PUC Majority concludes that “[wjhen considering the

pricing structure of the Amended PPA, ... in conjunction with the Minimum Dispatch
Requirement^^^ provisions of the Amended PPA, it is likely that the Project will represent

a relatively high-cost resource on HELCO’s system[.]"^5®
(I)

“Relatively High-Cosf is an Arbitrary Term Used by the
PUC Majority to Improperly Conclude that the “Total
Costs” Associated with the Amended PPA are Not
Reasonable.

Preliminarily, the PUC Majority's characterization of the Project as representing a

“relatively high-cosf is an arbitrary term and serves only to support the PUC Majority's
predetermined conclusions. As HELCO correctly notes, this docket has a long history.

However, the most important part of it is that the Commission has already approved this
very same Amended PPA in 2017. Since that time, none of the terms have changed.
Following the Commission’s 2017 approval, the only significant changes were all

planning-related assumptions by HELCO, not Hu Honua.

And while HELCO has

presented a series of valuations wherein the Project appears as more or less costly,

HELCO has also presented a framework that addresses why its analyses have yielded
different results, explaining that “[pjroject benefit analyses are very dependent on the

long-term planning assumptions used.

The planning environment is increasingly

The “Minimum Dispatch Requirement” refers to the Amended PPA terms that require HELCO to dispatch
the Project, under normal conditions, within a dispatch range of 10.0 to 21.5 MW.
« D&OatlOO.
HELCO T-3 filed Sept. 16, 2021, at 2:6-18.
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uncertain and determining [HELCO’s] avoided costs has become increasingly complex
and long-term planning assumptions change over time.

If the PUC Majority is to rely wholly on a single analysis from HELCO, it must
examine those assumptions at hearing and carefully consider the alternatives. Usually
this takes the form of sensitivity analyses.^^^ Hu Honua’s witness, Dr. Jonathan Jacobs

(“Dr. Jacobs”), presented a series of alternative assumptions about prices and dispatch,
and Hu Honua filed a number of information requests requesting alternative analyses,
especially around the resource plan, which HELCO either objected to or dismissed.''®^

The CA's pricing witness, Donald Gruenemeyer (“Mr. Gruenemever”). adopted wholesale

HELCO’s pricing analysis assumptions and did not question or consider any alternative
assumptions to HELCO’s/^ As detailed below, the PUC Majority failed to consider any
variation from HELCO‘s base case assumptions.

Within the long-term planning

assumptions to consider, HELCO identified “forecasts for future fossil and biofuel prices,
forecasts for future sales and system peak demand, the quantity, size, type and

characteristics of future generating resources, and the amounts of reserves and other
operating attributes needed for secure system operation.”'’^
With respect to “forecasts for future and biofuel prices,”’’^ a typical planning

approach would be to consider a range of trajectories for the prices of commodity inputs,

See HELCO T-3 filed Sept. 16, 2021, at 2:22-3:1.
Exhibit HU HONUA-701 fiied Sept. 16, 2021, at 15 (“Resource decisions are founded
on value Judgements that should be based on a number of simulation models representing sensitivities or
different historical experiences.")
See e.g., HELCO Responses to Hu Honua IRs 1,4,5 and 7, filed Oct. 21,2021; and HELCO Responses
to Hu Honua SIRs 1 and 10, filed Nov 18, 2021.
See Test, of Donald Gfuenemeyer (“Mr. Gruenemever”). ROH, Hrg. Day 4, Mar. 4, at 00:24:48-00:37:48
and 01:33:57-01:34:47.
HELCO T-3 filed Sept. 16, 2021, at 3:1-4.
HELCO T-3 filed Sept. 16, 2021, at 3:1-2.
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or a premium for hedging prices.^®® Price forecasters such as the Energy Information
Agency usually provide multiple scenarios, and Dr. Jacobs examined two of those.

Such considerations are important in light of the undisputed fact that oil prices have

significantly increased since 2017 when the initial 30-year oil forecast was projected and

nearly doubled between (1) the March 2021 30-year forecast HELCO relied upon to
prepare its bill impact analysis which projected an average $10.97 per month increase in

residential billing over the 30-year PPA term and which the PUC Majority relied upon in

the D&O and (2) the most recent (March 2022) 30-year forecast.^®®
With respect to 'forecasts for future sales and system peak demand,”**^ the impact

of sales forecasts is affected by the future resource plan assumptions, as discussed

below. The sales forecast assumed by HELCO in its September 2021 testimony is
generally higher than the sales forecast assumed in its previous 2020 testimony,but
this increase is actually dwarfed by the much higher level of resource additions assumed

In the 2021 testlmony.*'^^
With respect to Ihe quantity, size, type and characteristics of future generating

resources,”■’^2 the bill impacts analyses on which the PUC Majority relies are based on a
particular resource plan, built out based on specific planning criteria.'*^® If the Hu Honua

See Hu Honua T-7, filed Sept. 16, 2021, at 6:14-15.
See Hu Honua T-7, filed Sept. 16, 2021, at 5:12-16.
1®® See Hu Honua’s Response to CA/Hu Honua-IR-113.a filed Oct. 21, 2021 (“[l]n in the 11 months ending
in September 2022 the Brent price more than doubled.”); Test, of Dr. Bruce Plasch (“Dr. Plasch”). ROH,
Hrg. Day 3, Mar. 3, 2022, at 01:37:31-01:38:54 (discussing major change policy changes and events in
Europe that have significantly affected oil prices); .
See HELCO T-3, filed Sept 16, 2021, at 3:2.
17®
HELCO T-3 and associated exhibits filed Jan. 28, 2020.
171
HELCO Exhibits HELCO-301 and -302 filed Jan. 28. 2020 and HELCO Exhibit HELCO-301 filed
Sept 16. 2021.
172
HELCO T-3 filed Sept. 16, 2021, at 3:2-3.
173 HELCO Response to HHB-HELCO-SIR-7 filed Nov. 18, 2021, at 2.
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Project were available, less additional capacity might be needed, but HELCO refuses to

reconsider the resource plans in its Alternative CasesJ^^ HELCO’s approach may be
appropriate to the evaluation of a wind or solar generator which does not provide resource

adequacy that would allow a utility to modify its resource plan. But a long-term firm
contract with a firm Non-Utility Generator (NUG) does provide resource adequacy, which

is why its valuation must include the avoided costs of additional capacity. The PUC
Majority adopts, without its own reasoning, HELCO’s statement that its approach “enables
identification of system cost changes due solely to the presence of the Project.In fact,

it does the exact opposite: it prohibits HELCO from identifying cost changes if, due solely
to the presence of the Project, HELCO would not need to acquire as much new capacity,

such as in the absence of the Project.^^^

HELCO as much as acknowledges this:

“Resource plans are not always ‘decided’ by the Company - plans can also evolve due
to unexpected events, such as are being seen with cancellations of some RFP projects.
But in general, [HELCO] will make decisions in the future if and when there is more

certainty around resource plan assumptions and system needs.In other words.
HELCO will make other decisions if assumptions and needs change, such as due to the

addition of the Project. Those decisions will change customer bills; if the assumptions

and needs change due to the presence of the Project, then those bill changes are in fact
bill impacts due solely to the presence of the Project.

174 HELCO Response to CA-HELCO-IR-63 filed Oct. 21. 2021, item e.3 at 4-5.
HELCO’s Response to CA-HELCO-IR-71. filed Oct. 21,2021, item at 1.
176 HELCO’s Response to HHB-HELCO-SIR-14 filed Nov. 18,2021, at 2.
177
HELCO’s Response to HHB-HELCO-SIR-4, filed Nov. 18. 2021, at 2.
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With respect to “the amounts of reserves and other operating attributes needed for
secure system operation,

reserve requirements and system security constraints are

important determinants of system cost because they affect the amount and types of

capacity that have to be online and committed or dispatched out of meritJ^^ The PUC

Majority intimates that the only such requirements are Hu Honua's contractual minimum
dispatch. However, when Hu Honua requested information about such requirements (i.e.

I

the amounts of reserves and other operating attributes needed for HELCO‘s secure

system operation), HELCO refused to provide a response,and the Commission did not
examine this issue further at the Evidentiary Hearing.
As discussed herein, given the incorrect long-term planning assumptions used by

HELCO in its analyses, and used in the CA’s replication of HELCO’s production
simulation, which the PUC Majority grossly mischaracterizes as an “independent
analysis” in a transparent attempt to bolster the credibility of HELCO’s analysis, the PUC

Majority abused its discretion in relying on the same to support its predetermined decision
to deny the Amended PPA based on considerations of “total costs.”

(M)

The Pricing Structure of the Amended PPA Does Not
Support the PUC Majority’s Conclusion that it is Likely
that the Project will Represent a Relatively High-Cost
Resource on HELCO’s system.

In consideration of a 15% "spike” in energy prices built into the Amended PPA -

which the PUC Majority considers to be separate from the adjustments for inflation and
applied only to the Fuel Component (and not the Variable O&M'*®’’ Component, Fixed

178
HELCO T-3 filed Sept. 16, 2021, at 3:3-4.
178 See Test, of Lisa Dangelmaier (“Ms. Dangelmaler”). ROH, Hrg. Day, 2 Mar. 2, 2022, at 05:30:3005:32:00.
I®
HELCO’s Response to HHB-HELCO-IR-11, filed Oct. 21 2021.
1^1 “O&M” refers to “Operations & Maintenance.”
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O&M Rate, or Capacity Charge Rate) - the PUC Majority asserts that the record does not

explain how or why this 15% increase is “reasonable” and that it is it is unclear why the
Fuel Component should increase in addition to the inflation adjustments, while the Fixed
O&M and Variable O&M does not.'’®^ The PUC Majority thus jumps to the conclusion that
this one-time increase, in conjunction with the annual inflation adjustments, results in

increasing costs over time for the Amended PPA, rather than a fixed price for the lifetime
of the Amended PPA termJ®®
First, the PUC Majority is incorrect that the adjustments for inflation only apply to

the Fuel Component as both the Variable O&M and Fixed O&M components also
increase with inflation.It is reasonable for the Fuel Component and Variable and Fixed
O&M components to increase with inflation because they should reflect ongoing
expenditures (which escalate), while the Capacity Charge reflects the return on capital
and depreciation, which are both known in advance. This form of pricing is common in

power plant contracts. 185 Second, the 15% increase in Contract Price, which occurs in
the sixth year of the 30-year term of the Amended PPA, is part of the energy pricing that
the Commission found “will reflect the cost of biomass fuel supply. ”186
Accordingly, by concluding that it is//Re/ythatthe Project will represent a “relatively

high-cost resource” on HELCO’s system, the PUC Majority has engaged in speculation

^^2 D&O at 98.
D&O at 98-99.
Docket No. 2017-0122, Exhibit A at 65-66 (Art. 5, Sections 5.1(F), (G) regarding Energy Charge and
Capacity Charge) attached to “Hawaii Electric Light Company, Inc.’s Amended and Restated Power
Purchase
Agreement
dated
May
5,
2017,”
filed
May
9,
2017.,
available
at
https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A17E10B44737E00696.
^85 Hu Honua’s Response to HU HONUA-SIR-51, filed Nov. 4, 2021.
^86 Docket No. 2017-0122, Decision & Order 34726, filed July 28, 2017, at 56 (Finding 10).
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and employed an arbitrary standard, and therefore, abused its discretion in relying on the

same to determine that the costs of the Amended PPA are not reasonable.
c)

The PUC's Arbitrary Determination of the “Costs” of the
Amended PPA are Based on Unreliable Assumptions and Its
Failure to Perform a Sensitivity Analysis.
(I)

The Amended PPA’s Costs are Not “Significant."

Relying primarily on the pricing structure of the Amended PPA in conjunction with
HELCO's bill impact analysis, which shows a purported increase in “typical" residential

billing by an average of $10.97 per month over the 30-year PPA term, the PUC Majority
concludes that the Project is expected to contribute “significantly” to customer bills. 187

As

discussed herein, the PUC Majority abused its discretion in reaching this conclusion as it
relied on unsupported assumptions, engaged in speculation, and rejected contradictory

evidence.
HELCO’s bill impact analysis is unreliable as it made assumptions thirty years into

the future regarding other renewable resources that do not yet exist,assumed existing

resources will be extended beyond their current contract terms,i8d and assigned
speculative pricing to such fictitious resources.i^o HELCO’s analysis is also not reliable

See D&OatlOI.
i«®^Test. of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 06:32:25-06:32:31 (“|T|he resource
expansion model added some proxy units in there.”); HELCO-301, Att. 2 to Response to PUC-HELCO-IR17, filed Nov. 22, 2021, at 1 (Updated Resource Plans showing hypothetical resources between 20252050).
See Hu Honua’s Post-Hearing Brief, at 24 n.119, filed March 29, 2022 (HELCO’s 2017 bill impact
analysis that supported the approval of the A&R PPA in the 2017 D&O did not assume contracts beyond
their current project tenns; in contrast, HELCO's 2021 bill impact analysis assumed the extension and
continued operation of several other projects beyond their current terms such as Wailuku River Hydro past
2023; Puna Geothermal Ventures past 2024; Tawhiri past 2027; and HEP past 2030. HELCO’s assumption
that these projects would continue operating past their PPA terms is in conflict with the Commission’s
practice to consider bill impact analyses that assume facilities through the end of their PPA terms because
such tenns are known and the costs can be reasonable estimated).
Test, of Mr. Uyeunten, ROH. Hrg. Day1, Mar. 1. 2022, at 06:59:38-06:59:45 (“All future units used
proxy prices.”).
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because it relies an outdated low fuel price forecast from March 2021, and assumes no

future pricing spikes.^^^ The March 2021 fuel price forecast Is the lowest seen In this
docket its predecessor docket, or the PSIP docket since 2014^^ and was developed in

the middle of the COVID-19 pandemic when fossil fuel demand was low. it is commonly
known that disruptions in supply cause substantial spikes in pricing, yet no sensitivity
analyses on this low fossil-fuel price forecast were performed by HELCO or the CA’s

expert.’’®^

Moreover, the PUC Majority’s sole reliance on HELCO’s bill impact analysis is
improper as the PUC Majority failed to sufficiently examine the long-term assumption that

underlie HELCO’s analysis and carefully consider the alternatives pursuant to a sensitivity

analysis.

The CA’s pricing witness, Mr. Gruenemeyer, also did not consider any

alternative assumptions to HELCO’s.'’^

By contrast, Hu Honua’s pricing witness Dr. Jacobs presented a series of
alternative assumptions concerning prices and dispatch, and Hu Honua filed a number of
information requests for alternative analyses, particularly around HELCO’s resource plan,

See HELCO T-3, filed Sept. 16, 2021, at 4 (“Fuel prices were updated to Hawaii Electric Light’s March
2021 fuel price forecast. Refer to HELCO-302 for fuel prices used in the analysis.”).
Compare HELCO T-3 Exhibit HELCO-302, filed Sept. 16, 2021, wi^ HELCO T-3 Exhibit HELCO-302
filed Jan. 28, 2021; Letter of J. Ignacio to Commission, filed May 24, 2017, Attachment 2 to Exhibit A;
Hawaiian Electric Companies’ PSIPs Update Report, filed December 23,2016 in Docket 2014-0183, Book
3 of 4, at J-15; and Hawaiian Electric Companies’ PSIPs Update Report, filed April 1,2016 in Docket 20140183, Book 1 of 2, at J-14and Hawaii Electric Light Power Supply Improvement Plan, filed August 26,2014
in Docket 2014-0183 at 272.
HELCO’s Response to HHB-HELCO-IR-6.e, filed Oct. 21, 2021; Test, of Mr. Uyeunten, ROH, Hrg. Day
2, Mar. 2, 2022, at 00:34:00-00:34:10 (“No. No. No, we did not [conduct sensitivity analyses when running
HELCO’s production simulation model to determine how the bill impact results would change assuming
different oil price projections and forecasts].”); Test, of Mr. Gnjenemeyer, ROH, Hrg. Day 4, Mar. 4, 2022,
at 00:36:39-00:36:45 ("I did not [perform a high and a low fuel price sensitivity analysis for the CA for the
Hu Honua project].”).
See Test, of Mr. Gruenemeyer. ROH, Hrg. Day, 4 Mar. 4. 2022, at 00:24:48-00:37:48 and 01:33:5701:34:47.
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all of which HELCO objected to or dismissed.No Party to or Participant in this
proceeding disputes with particularity any specific findings in Dr. Jacobs’ analysis. Dr.

Jacobs prepared a summary of bill impacts based on HELCO’s production simulation

projected dispatch (with Puako-out) which shows an average monthly bill impact of -

$1.13 (a savings to ratepayers), and at full dispatch, an average monthly bill impact of -

$8.31 (a savings to ratepayers).’’^ HELCO admits it has not performed an assessment
or analysis of Dr. Jacobs analysis, including Hu Honua’s displacement of existing fossil
fuel plants.^®^

Accordingly, the PUC Majority’s conclusion that the Amended PPA’s Costs are

“significant” is an abuse of discretion as such conclusion is based on, inter alia, HELCO’s
bill impact analysis, which relies on unsupported assumptions, a low fuel price forecast,
and a lack of sensitivity analysis.

(H)

The Project’s Alleged Displacement of Other
Renewable Resources is Based on Unreliable
Assumptions.

The PUC Majority concludes that “it is expected that the Project would displace

generation from other, lower cost, renewable energy resources on HELCO’s system,
potentially by a significant proportion, in addition to generation from fossil fuel units.

As discussed herein, the PUC Majority’s conclusion is an abuse of discretion as such

conclusion is based on, among other things, HELCO’s unreliable planning assumptions

See e.g.. HELCO’s Responses to Hu Honua IRs 1, 4, 5 and 7, filed Oct. 21, 2021; and HELCO
Responses to Hu Honua SiRs 1 and 10, filed Nov. 18,2021.
136 See Hu Honua Supplemental Response to PUC-Hu Honua-IR-41, filed Dec. 30, 2021, at 3, Tables 1
and 2, top, far right column.
w
HELCO’s Response to CA/HELCO-SIR-28.a.1, filed Nov. 18,2021; See Test, of Mr. Gruenemeyer,
ROH, Hrg. Day, 4 Mar. 4,2022, at 00:35:04-00:35:48.
138 See D&O at 108 (emphasis added).
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and the CA’s (incorrectly deemed) “independent analysis/ which only serves to replicate
and bolster HELCO's unreliable assumptions.

The PUC Majority relies on HELCO’s resource plan, which compared the “Base
Case” with the “Alternate Case,” and the CA’s “independent analysis,” which yields a

similar result,to determine that the average annual energy output from the Project
(98,620 MWh, which corresponds to an average dispatch of 11.3 MW), “indicateFsl that

the Project is rarely, if ever, selected for economic dispatch above its contractual
minimum dispatch level. ”200 Based on these findings, the PUC Majority concludes that
this “indicates that the Project will likely be dispatched near its minimum contractual level

throughout the Amended PPA term,” and that this makes the Project “uneconomical to
dispatch when compared to other, more cost effective resources on HELCO’s system.”^^^

The PUC Majority’s reasoning is riddled with faulty findings.

First, the PUC Majority fails to consider that HELCO’s planning assumptions.
among other things, did not consider the retirements of existing power purchase
agreement contracts, did not consider fossil fuel retirements, did not equalize reliability in

the alternate case plan using the same ERM criterion or planning criteria used in the base

case plan, and used a low COVID-impacted fuel forecast

while Hu Honua provided

a set of proposed assumption changes to be used in developing a base and alternate
case plan for a bill impact analysis to address HELCO’s planning flaws—submitted as

See D&O at 104-105.
See D&O at 104-105 (emphasis added).
D&O at 105-106 (emphasis added).
See HELCO’s Responses to Hu Honua IRs 1, 4, 5 and 7, filed Oct. 21, 2021; and HELCO Responses
to Hu Honua SIRs 1 and 10, filed Nov 18, 2021; HELCO's Response to CA/HELCO-SIR-28.a.1, filed Nov.
18,2021; seediest, of R. Uyeunten, ROH, Hrg. Day, 1 Mar. 1,2022, at07:47:42-07:48:04 (statingwith
respect to HELCO’s 2021 bill impact analysis that he did not "attempt to equalize reliability in the base and
alternate cases in terms of the things that [he] mentioned earlier, energy reserve, marketing criteria, loss of
load probability, loss of load expectation, other reliability criteria”).
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Exhibit E to Hu Honua’s Post-Hearing BrieF^^ — the PUC Majority apparently refused to
consider these proposed assumptions. In doing so, the PUC Majority effectively refused
to address the CA’s concern that ‘'the Commission may need to ask the applicant to

update all applicable inputs and assumptions - to avoid cherry picking
Second, the PUC Majority incorrectly characterizes the CA’s analysis as an
“independent analysis.” The CA’s analysis was neither ’'independent” nor objective, and

the PUC Majority’s reliance on this analysis is in error. As revealed during the Evidentiary

Hearing, the CA’s pricing expert Mr. Gruenemeyer simply took HELCO’s input

assumptions, ran it in a different production simulation model, and obtained similar
results.Mr. Gruenemeyer admits that he did not have the time, nor did he even

consider analyzing HELCO’s input and assumptions, and that his analysis did not modify.
verify or test any of HELCO’s assumptions.^®® Moreover, Mr. Gruenemeyer accepted

apriori HELCO’s timing of capacity additions given that he did not use the Compass
production simulation model for any form of capacity expansion planning.207

Mr.

Gruenemeyer also admitted that he did not consider how the presence of Hu Honua’s
203

See Hu Honua Post-Hearing Brief, Exhibit E (proposed assumptions changes for updated bill impact
analysis), filed March 29, 2022.
2“ See Hu Honua Post-Hearing Brief, Exhibit E, filed March 29, 2022; CA Post-Hearing Brief at 14, filed
March 29, 2022 {“the Commission may need to ask the applicant to update all applicable inputs and
assumptions - to avoid cheny picking).
See Test of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 37:50 (“[T|he first step was to develop
a model that we could see was calibrated and compared to the company's production simulation. And then
from there, if there were things that needed to be changed, v/e would do so, but we were not able to do any
further work. Just like I mentioned earlier, just because we didn't have an adequate amount of time to do
so.”).
See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 25:35-26:15 (testifying that he did not
gather any inputs, other than HELCO’s production simulation inputs, to use in the CA’s own analysis, that
he could not recall nuxlifying any of HELCO’s inputs, and that “[wje didn’t have adequate time to” perform
“any types of sensitivities” in the CA’s analysis).
See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 1:33:57-01:34:28 (testifying that the
CA did not use Compass to do “capacity expansion planning” and responding to whether Mr. Gruenemeyer
did his own capacity additions as opposed to merely taking into account HELCO’s capacity timing by
testifying that the CA “used what [HELCO] provided to us in a production simulation, that was when their
resources were put in service and if something was removed from service”).
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Project could alter HELCO’s resource plan^^® and the CA did not question or analyze
whether Hu Honua can and should displace existing fossil-fueled generation.^

Additionally, neither the CA, nor Mr. Gruenemeyer performed independent analysis for

the benefits of HRS § 269-6(b), and the negative impacts of fossil generation namely,
GHG emissions, price volatility, export of funds for fuel imports, and fuel supply reliability

risk in its “independent assessment” of HELCO‘s analysis.21° Mr. Gruenemeyer who has

expertise in power supply planning and integrated resource planning,^^^ further testified

that he did not perform a sensitivity analysis on fuel prices because he claims he did not
have time.^'’^ As such, the CA did not consider any oil price scenarios other than
HELCO's single forecast.Accordingly, the CA’s analysis was not ‘"independent” or

objective. Rather, the CA's analysis merely replicated what HELCO performed (within

2%) and served to "verify that the model [HELCO] used, [PLEXOS®], had reasonably
represented the consequences of those assumptions.”^^^

208 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 01:33:57-01:34:47.
2*® See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 1:13:28 -01:14:18 (testifying in
response to the question whether Mr. Gruenemeyer was “concerned that, that alternate pace plan, does
not remove any other resources from that plan and that it over resourced” that “I didn’t view it that way” and
that instead “viewed it that I was running an independent production simulation of what [HELCO] had
modeled. I did not have adequate time to look at any other sensitivities to that analysis. I didn't get to a
point of reviewing, should there be different resources? Those are the resources I understood to be in place
for that plan”)
21® At the Evidentiary Hearing, Mr. Gruenemeyer testified, in relevant part, that he “was not asked to look
at price volatility" and that he “didn’t look at price volatility, that he did not “look at export of funds for fuel
imports as part of [his] analysis,” that did not “consider the fuel supply reliability risk,” and that he did not
“attempt to assess the value or the cost of those GHG emissions.” See Test, of Gruenemeyer, ROH, Hrg.
Day, 4 Mar. 4, 2022, at 43:16-45:18.
211 See CA-200, Professional Experience and Educational Background for Mr. Gruenemeyer, filed Jan. 28,
2020.
212 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 00:36:25-36:39 (testifying that Mr.
Gruenemeyer did not “perform a high and a low fuel price sensitivity analysis for the CA for the Hu Honua
project”).
213 See Test, of Mr. Gruenemeyer. ROH, Hrg. Day 4, Mar. 4, 2022, at 00:36:25-00:36:45 and 00:37:3200:37:48.
214 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 00:26:30-00:27:31 (admitting that
in the time [the CA] had" the purpose of Mr. Gruenemeyer's analysis was to merely “verify that the model
[HELCO] used, Plexus, had reasonably represented the consequences of [HELCO’s] assumptions”).
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On the other hand, the only witness whose testimony addressed the potential for

oil price variability was Dr. Jacobs.^^®

This analysis, which was unrebutted and

unchallenged in discovery and during the Evidentiary Hearing, should have been
considered in making any judgments based on the pricing of the Amended PPA, in light

of “the effect of the State's reliance on fossil fuels on: (1) Price volatility” as per HRS 2696(b). The importance of testing alternative oil price scenarios was also emphasized by

Dr. Bruce Plasch (“Dr. Plasch”) in his testimony.^^®

The D&O highlights the CA‘s

statement that “higher oil prices would only make the Project relatively less expensive

(but still raise bills for HELCO ratepayers, overall),as jf hu Honua would have been
responsible for those bill increases. However, Dr. Plasch testified that “the economic

based dispatch based upon marginal, marginal and incremental costs would favor buying

more power from Hu Honua because it'd be cheaper than burning oil so that the bills
would be less than they would be if you burn only oil or diesel

Put another way,

higher oil prices would result in increased customer bills, but increased dispatch of Hu
Honua's relatively less expensive Project would provide a partially offsetting price
reduction to mitigate the effect of oil prices.
Hu Honua cautioned the Commission about this issue, noting that it would be

prudent for the Commission to request a sensitivity analysis using, inter alia, a more
recent fuel price forecast which would reveal the impacts of oil price volatility and sharply

increasing fossil fuel prices, especially given that the price of oil has nearly doubled in

Hu Honua T-7 filed Sept. 16.2021 at 5, lines 10-16, and Exhibit HU HONUA-701 filed Sept. 16,2021 at
7-8; see also Hu Honua’s Response to CA/Hu Honua-IR-160.
216
Test, of Dr. Plasch. ROH, Hrg. Day. 3 Mar. 3,2022, at 01:34:41-01:38;54.
217
D&O at 39 (citing the CA's Post-Hearing Brief at 15. filed March 29,2022).
218
Test, of Dr. Plasch. ROH, Hig. Day. 3 Mar. 3, 2022, at 01:41:48.
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March 2022 due in part to the rebound of the global economy, changes in Federal energy

policy, the Russia-Ukraine conflict,and other factors?^ As Mr. Uyeunten admits in his
Prehearing Testimony: ‘'Updates to fuel price forecasts influence cost savings and

customer bill impacts.”221 In relying on HELCO‘s bill impact analysis, which failed to
account for these crucial considerations, the PUC Majority ignores the fact that HELCO’s

analysis was based on out-of-date and unrealistic fuel-oil price assumptions, including
that: (a) fuel-oil prices will soon revert to very low levels compared to current prices; (b)

fuel-oil prices will remain low over the next 20 or so years; (c) there will be no fuel-oil price
spikes, such as the current price spike caused by changes in energy policy and the war
in Ukraine; and (d) energy policies by the US and other countries will favor maximum oil
and gas production in order to keep fuel-oil prices low, regardless of CO2 emissions and
any concern over global warming (i.e., Trump's energy polices and not Biden's policies

will be followed over the next few decades).^
Additionally, the CA’s arithmetic conflicts with the Commission's and is incorrect in
several respects. First, 98,620 MWh per year would represent 2,958,600 MWh over the

219
Test, of Dr. Plasch, ROH, Hrg, Day 3, Mar. 3,2022, at 01:37:31 -01:38:54 (“[Tjhere’s a major change
in energy policy between the last administration to the current.... ThaVs clearly affected [oil] prices. What's
happening in Europe, it’s [also] affecting prices.... [I]t would make a lot of sense to rerun the simulation
using updated price projections, and run a number of scenarios on different prices and to try and determine
whether the magnitude of consumer savings ... are negative under various scenarios.”).
229 See Exhibit E attached to Hu Honua's post-hearing brief (providing proposed assumption changes for
an updated bill impact analysis given the significant increase in the price of oil so that the Commission could
be better informed of the potential bill impacts). The proposed assumptions changes included, at a
minimum, the following: (1) the latest 2022 Facts Global Energy (FGE) Long-Term Fuel Forecast (instead
of March 2021); (2) an Alternate Case resource plan with Hu Honua added in 2022 targeted to meet the
30% Energy Reserve Margin and the RPS; and (3) Wailuku River Hydro, Tawhiri, and HEP are removed
from service at the end of their PPAs (2023,2027, and 2030, respectively.
221 HELCO T-3, filed Sept. 16,2021, at 4 (emphasis added); see also Test, of Mr. Gruenemeyer, ROH, Hrg.
Day 4, Mar. 4,2022, at 00:39:23-00:40:47 (“I’m sure [the more recent fuel price forecast] would have some
impact.”).
2^ See HELCO T-3, filed Sept. 16, 2021, at 4 (“Fuel prices were updated to Hawaii Electric Light’s March
2021 fuel price forecast. Refer to HELCO-302 for fuel prices used in the analysis.”); Test, of Dr. Plasch,
ROH. Hrg. Day 3, Mar. 3,2022, at 01:37:31-01:38:54; Exhibit E attached to Hu Honua’s post-hearing brief.
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thirty-year contract term. The Commission notes that HELCO’s analysis was that Hu
Honua would generate 2,979,000 MWh over the course of thirty years (99,300
MWh/yr).223

The Commission also points out that the Project will be out for two weeks

each year for maintenance, while the CA assumes the Project runs every day.^^^
Therefore, as the Commission computes, HELCO’s simulation estimates an expected
average operating level of 11.8 MW,^^ not 11.3. Since Hu Honua’s minimum and

maximum generation levels are respectively 10 MW and 21.5 MW, it can achieve the 11.8
MW average dispatch by being dispatched every hour at 1.3 MW above its minimum; or
be being dispatched 84% of the time at its minimum and 16% of the time at its maximum;

in fact, the simulation only indicates that the model dispatches Hu Honua above its

minimum at least 16% of the time it is operating.

Relying on the CA’s (and HELCO’s) flawed analysis, the PUC Majority also
speculates that “HELCO may be required to dispatch the Project ahead of lower-cost

resources that would otherwise be prioritized on a cost basis for economic dispatch. ”226
Specifically, the PUC Majority relies on the CA’s analysis, which “indicated that on

average[,] 42% of Hu Honua generation replaces fossil fuel generation (38 GWh) and
58% of Hu Honua generation replaces renewable energy generation (52GWh).’’227 As Hu
Honua explained in its Post-Hearing Brief, at Exhibit D # 41, which the PUC Majority

apparently did not consider, this concern is unwarranted given that: (a) HELCO’s

production simulation results assumes the inclusion of the now-withdrawn Puako Solar;^
223D&Oat104.
224 See D&O at 105-106, note 250.
22« D&O, at 104-105.
2^ D&O at 107 (emphasis added).
2^ D&O at 107 (underlining added) (brackets provided) (citing Consumer Advocate Second Errata to
Supplemental Response to HHB-CA-SIR-16 at 8).
228^ Exhibit HHB-CA-SIR-16, Docket No. 2017-0122, filed Dec. 21,2021, at page 6.
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(b) Hu Honua’s renewable ‘'displacemenf will not lead to the idling of renewable plants,

nor will it strand existing renewable investments;•229 and (c) HELCO’s Base Case Plan
includes 240 MW of new renewable generation, as well as 200 MW of battery storage

that will be needed to mitigate the intermittency and uncertainty of wind and solar
energy.

When HELCO integrates Hu Honua into its system, HELCO may not need as

much other new renewable energy generation as it had previously anticipated, given that

Hu Honua is firmly dispatchable, and thus, each megawatt of Hu Honua can produce as
much energy as several MW of renewable capacity.^^^

Thus, "renewable energy

displacement” will not occur because any purported excess renewable capacity will not

be built and ratepayers will not have to pay capacity payments, lump sum payments, or
utility capital recovery for that capacity.

The PUC Majority acknowledges that the CA’s analysis references HELCO’s
simulation that includes the now-withdrawn Puako Solar project.Notwithstanding, the

PUC Majority bases the remainder of its argument on the simulation without Puako Solar
and maintains that it still concludes that a “significant” portion of the generation displaced

by the Project would be from other renewable sources.^^^ The PUC Majority's conclusion
is unsupported and it should further be noted after HELCO filed its response to PUC-

HELCO-IR-17, wherein the Commission asked HELCO to complete additional production

229 See HELCO Response to Tawhiri-HELCO-StR-24,a., filed Nov. 18, 2021 (“Hu Honua, a renewable
resource, has a minimum dispatch limit which can at times, depending on system demand, require reduction
in other renewable energy resources. Hu Honua is not anticipated to displace existing as-available
renewable energy sources to a greater extent than historically experienced as the minimum dispatch limit
is similar to resources that were historically operated continuously (e.g. the steam units).”).
230 See HELCO-301. Docket No. 2017-0122, filed Sept. 16,2021.
231 See Exhibit HU HONUA-501, filed Jan. 28, 2020, at 23 (“the most economical configuration [to replace
the energy that could be generated by Hu Honua] would require a 195 MW solar farm”) and 24 (“it
would take about 160 MW of wind generation”).
232 See D&Oat107. n. 352.
233^D&Oat107, n. 352.
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simulations with Puako Solar removed, HELCO filed additional information that can be
used to determine the amount of fraction of the Projects generation in the absence of
Puako Solar and it is much smaller: prior to the purported conversion of fossil generators

biodiesel, approximately 30.6% (not 58%) of Hu Honua’s generation would displace

renewables.2^
In light of the aforementioned, the PUC abused its discretion in concluding that “it
is expected that the Project would displace generation from other, lower cost, renewable

energy resources on HELCO’s system, potentially by a significant portion, in addition to

generation from fossil fuel units,” as such conclusion is based on speculation.
simultaneous acceptance of evidence that rests on incorrect assumptions (i.e., HELCO
and the CA’s analyses) and rejection of evidence that clearly contradicts the PUC
Majority’s pre-determined Judgments (i.e., Hu Honua’s analysis), and consideration of

issues outside the narrow scope of remand and outside of this record.
(iii)

The PUC Majority’s Consideration of the Project’s
Ability to Serve “Urgent Need” on the System is a
Gross Mischaracterization of the Project’s “Need” on
the System and is Contradicted by HELCO’s 2022
Updated Grid Needs Assessment in Docket No. 20170352, Which Confirms that the Project is Needed for
Energy Reserve Margin.

The PUC Majority next concludes that the Project does not serve "urgent” system
needs. As discussed herein, this conclusion rests heavily on speculation as HELCO

cannot determine the retirement of fossil fuels until the Project comes online so it can look
at the Project’s “proving period.” The PUC Majority also relies on the system’s “energy
reserve margin” and HELCO’s adequacy of supply reports to conclude that the Project’s

234

HELCO’s Response to PUC-HELCO-IR-21, filed Nov. 12,2021. at 2.
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grid services are not exclusive to the Project and could be provided by other existing or
future resources.

Preliminarily, the PUC Majority’s focus on HELCO’s purported “urgent’ need

reflects arbitrary and capricious decision-making.

The PUC Majority’s restriction to

“urgent needs” means that it ignores HELCO’s statements regarding the energy reserve
margin needs Hu Honua does meet: “Based on the findings of [HELCO’s] July 2021

Hawaii Island Near-Term Grid Needs Assessment report,’ the scenario analysis indicates
that the addition of the proposed 8 additional MW capacity from Puna Geothermal
Venture and adding Hu Honua would provide sufficient energy reserve margin capacity
needs through 2034 for Hawaii Island.
In addition, on April 21, 2022, HELCO filed an Updated Hawaii Island Grid Needs
Assessment.236

In the updated Assessment, HELCO assumes a Renewable Firm

Generation Scenario in which Hu Honua is in service under its Amended PPA in 2023.^37
Importantly, the Assessment also confirms that “the annuai generation figures show that

iess fossil fuel is used in the earlier years with Hu Honua online compared to the Base
scenario” and that energy reserve margin needs are resolved by Hu Honua being in
service - in other words, Hu Honua is needed.The PUC Majority’s cherry picking of

findings based on needs “right now” is also highlighted by its reliance on the CA’s concern

that production results indicate that HELCO “has no specific need for the Hu Honua facility
t

right now”, which is based on the testimonies of HELCO’s witnesses Robert Uyuenten

235
HELCO’S Response to LOL-IR-2021-51, filed July 26, 2021 (emphasis added).
236 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
237 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
238 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022, at 13 and 18;
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A22D22B12443D05865
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(“Mr. Uyuenten”) and Lisa Danglemaier (“Ms. Danglemaier").^^^ A closer look at these

testimonies reveal that neither Mr. Uyuenten, nor Ms. Danglemaier state that HELCO has
no need at all for the Project but that within certain contexts HELCO does not need the

Project “ngW now”^^° Again, this reflects the PUC Majority's inconsistent application of

arbitrary standards to ensure the Project is not approved.
The PUC Majority further notes that HELCO stated that it has not officially

evaluated accelerated retirements that could occur with the approval of this Amended
PPA, but that “it is envisioned that the existing steam fossil fuel units will transition to
standby as other resources are monitored for reliable performance for a proving period

before final retirement determination.”^^'' Based on this speculative statement, the PUC

Majority then jumps to the conclusion that “[tjhis indicates that while the Project may be
able to contribute to system conditions to support retirement of fossil fuel units, HELCO

does not expect it to facilitate accelerated retirement of any particular unit(s). "242 First, as
the PUC Majority intimates, HELCO has not actually analyzed the acceleration of
retirement with the addition of the Project -- a point expressly testified on by HELCO’s

witness Rebecca Dayhuff Matsushima (“Ms. Matsushima").^^^ In fact, Ms. Matsushima

stated “its not that we’re not looking towards retirement of these units, but we would

See D&O at 39 (citing CA post-hearing brief at 13).
240 See Test, of Mr. Uyuenten, ROH, Hrg. Day, 1 Mar. 1, 2022, at 5:02:03-5:02:24 (in response to whether
HELCO needs the Hu Honua facility “right now” by answering “Right now? No.”); Test, of Ms. Danglemaier,
ROH, Hrp. Day, 2 Mar. 2, 2022, at 2:48:04-2:48:58 (in response to whether “HELCO ha[s] an identified
need right now for system services, like system inertia, frequency response, voltage regulation, spinning
reserves" and “whether HELCO ha[s] a need right now because it lacks those, or is not meeting the levels
they’re required” by answering “so in that context, no.
are able to meet our system security and reliability
constraints with available set of resources that operations has available to it”).
D&O at 110-111 (emphasis added).
242 D&Oat 111.
243 See Test, of Rebecca Dayhuff Matsushima (“Ms. Matsushima”). ROH, Hrg. Day, 1 Mar. 1, 2022, at
02:38:03-02:38:39 (“We haven’t analyzed the acceleration of retirement with the addition of Hu Honua at
this time.”).
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actually want the system online, generating and ensuring that it's providing the good
services, meeting the performance standard requirements in the PPA before we actually
commit to a retirement date.”^^'^

Moreover, HELCO's reason for needing a “proving period” before retiring fossil fuel

units may at first seem plausible from a practical standpoint, but the logic is flawed when
considering replacement generation.

For example, HELCO has stated, in both its

production simulations and bill impact analyses that the firm, renewable and dispatchable

Project cannot retire existing fossil generators until it has proven itself operationally ey^
if it is possible for them to do so.^"^^ However, in order for Hu Honua to show its cost

effectiveness, fossil retirements or the avoidance of new resources need to be considered
in the alternate case plans otherwise the Alternate Case plan is over-resourced. Despite

that HELCO has conceded that Hu Honua meets the operational requirements to be on
the grid, it refuses to consider fossil fuel retirements in its bill impact analysis even though

it has the means to do

When the alternate case plan is over-resourced, this results

in a higher cost alternate case plan which, when shown in the various bill impact analyses.
results in a bill impact that is not favorable to Hu Honua.^^^ HELCO has repeatedly

2** See Test, of Ms. Matsushima, ROH, Hrg. Day, 1 Mar. 1, 2022, at 02:38:47-02:39:50.
See Test, of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 07:37:00-34 (confirming that “even if a
firm generating unit is capable of accelerating the retirement ofolder firm fossil unit^ HELCO “will not make
that determination until the IPP is actually installed on HELCO’s system” and testifying that HELCO “would
like to have assurance that the project is performing as expected” and that this evaluation period “could
take awhile" if “there's any issues that need to be mitigated”).
Test, of Mr. Uyeunten, ROH, Hrg. Day 2, Mar. 2, 2022, at 00:26:15-27:30 (confirming that if
approved “Hu Honua could be considered one of [the four large units required for system security]”); Test,
of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 07:38:01-07:38:29 (confirming that it is “possible to
analyze or assess whether [HELCO’s] firm fossil units can be retired prior to the IPP actually being installed
on HELCO’s system” but that HELCO did not do that for this Project).
Hu Honua’s Post Hearing Brief at 25-26, Exhibit B (SOP) at 35, Exhibit D #41.
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asserted that an intentionally higher cost alternate case plan is fair. Clearly, it is not as
Hu Honua has repeatedly pointed out these inconsistencies as shown in the below chart:

Issue

ERM criteria used in
both base case and
alternate case plan
developments

Consistent
application of
assumptions in this
docket. IGP docket,')
and Stage 3 RFP

Fuel and Sales
forecast updates

HELCO
PA
Comment
Analyses Consulting
Analyses
N/A248
NO
The ERM criteria should be applied to
both the Base Case and Alternate
Case plans. Failure to do so results in
unfavorable bill impact analysis for Hu
Honua._______________________
YES250
NO
The input assumptions for the
Integrated Grid Planning and Stage 3
RFP are identical. One example is that
the existing HEP. Wailuku River Hydro,
and Tawhiri contracts are terminated at
the end of their contract term. In this
docket, those existing contracts are
assumed to continue to perpetuity. This
results in an unfavorable bill impact
analysis for Hu Honua.___________
NO
YES
The March 2021 HELCO Fuel Forecast
was historically low compared to

248

This is a production-simulation analyses that is exclusive to HELCO’s planning process.
Hu Honua discusses the comparatively low dispatch of the Project in HELCO’s preferred simulations
based on a consequence of the way HELCO structured its analysis using a Base Case and Alternate Case.
See Hu Honua’s Pre-Hearing SOP at 34-35 (citing Testimony of Robert Y. Uyeunten (HELCO Testimony
T-3) and Exhibits HELCO-301 through HELCO-305, filed September 16, 2021, at 12-13. HELCO
subsequently produced two variations of the analysis; (1) removing all unapproved resources from the
resource plan (HELCO’s response to CA/HELCO-IR-63, filed October 21, 2021) and (2) removing only the
Puako Solar contract from the resource plan after the counterparty withdrew the contract (HELCO’s
response to PUC-HELCO-IR-17, filed November 22, 2021)).
250
Exhibit HU HONUA-701; HELCO responses to Hu Honua IRs 1,4,5 and 7. filed Oct. 21,2021; and
HELCO responses to Hu Honua SIRs 1 and 10, filed Nov 18, 2021.
25^ See Docket No. 2017-0122, Letter from D. Brown to; Commission Re; Project Economic and Bill Impact
Analysis,
filed
July
7,
2017,
,
available
at
https;//dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A17G03B22521G00997. In Exhibit A at
1, HELCO states that it is complying with D&O 34356 filed on May 4, 2017 in Docket No. 2016-0333, which
requires HELCO to terminate the existing HEP PPA contract after 2030. HELCO did not apply this
requirement in subsequent bill impact analyses performed in 2020 and 2021. Similarly, in a HELCO letter,
dated February 25, 2021, filed in Docket No. 2017-0352, HELCO stated, “Power purchase agreements for
the HEP facility and existing variable renewable projects are assumed to terminate at the end of their
contract term to allow for their capacity to be re-optimized through RESOLVE.” See Docket No. 2017-0352,
Letter from G. Shimokawa To; Commission Re; Docket No. 2017-0352 - To Institute a Proceeding Relating
to a Competitive Bidding Process to Acquire Dispatchable and Renewable Generation; Development of
Stage
3
RFP
for
Hawai'i
Island,
available
at
https;//dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1 001001A21B26A93323C01561. It is important
to note that this letter was filed before HELCO filed its bill impact analysis in this docket on September 16,
2021, yet none of the existing PPA contract terminations were assumed in this docket.
249
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previous forecasts due to COVID.2“
Current oil prices have surged and
sustained high prices. Long-term
projections are already higher than
HELCO’s.253 Failure to consider these
issues results in an unfavorable bill
impact analysis for Hu Honua.

and sensitivity
analyses performed

Despite Hu Honua’s repeated efforts to highlight the inconsistencies and incorrect

assumptions and its offering of supplemental information to address these shortcomings,

the PUC Majority remains willfully ignorant, and instead, continues its selective and

skewed view of the record, as well as its reliance on information outside the record to
reach its predetermined decision to deny the Amended PPA. Therefore, in concluding

that the “total costs” of the Amended PPA are unreasonable based on the purported belief
that there is no “urgent need” for the Project, the PUC Majority abused its discretion.

(Iv)

Hu Honua's Analysis Does Not Rely on Unreasonable
Assumptions for Its Bill Impact Analysis of the Project.

The PUC Majority takes the position that Hu Honua’s alternate bill impact analysis
is not “persuasive” because it assumes the Project will exclusively displace electricity

provided by HELCO’s fossil fuel-based Keahole powerplant and eliminates comparison
of the Project to other lower-cost renewable resources on HELCO’s system.^^^ The PUC

Majority reasons that “[t]his narrowed comparison allows the Project to be modeled as

See Hu Honua Pre-Hearing SOP, Exhibit 2 at p. 8, Section 2.2 (explaining that “oil prices have been
muted over the last few years for a variety [of] reasons, including the economic impacts of the COVID-19
pandemic. But oil prices do tend to swing between highs and lows”)
See Hu Honua’s Post-Hearing Brief at 24 (“HELCO’s analysis is also not reliable because it relies an
outdated low fuel price forecast from March 2021, and assumes no future pricing spikes. The March 2021
fuel price forecast is the lowest seen in this docket, its predecessor docket, or the PSIP docket since 2014
and was developed in the middle of the COVID-19 pandemic when fossil fuel demand was low... it would
be prudent for the PUC to request a sensitivity analysis using, inter alia, a more recent fuel price forecast
which would reveal the impacts of oil price volatility and sharply increasing fossil fuel prices, especially
given that the price of oil has nearly doubled in March 2022...")
2«D&Oat111.
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more cost effective, as it eliminates the comparison of the Project to other iower-cost
renewable resources on HELCO’s system;”255 Contrary to the PUC Majority’s position,

this is the correct anaiysis under HRS §269-6(b), as amended by Act 82. As detaiied

below, Act 82 ciarified that the Commission’s obiigation under HRS § 269-6(b) is to

consider the reasonableness of the cost of renewable energy generation, such as the Hu
Honua Project, as compared to fossil fuel generation (not against other renewabie

generation) given the impacts of fossii fuels on: (1) price volatility, (2) export of funds for
fuel imports, (3) fuel supply reliability risk, and (4) GHG emissions.

Hu Honua’s pricing

consultant. Dr. Jacobs, evaluated the reasonableness of Hu Honua’s pricing in the
context of HRS § 269-6(b), as amended, and no Party or Participant to this proceeding

disputes with particularity any specific findings of Dr. Jacobs’ analysis.^^^ Such an

analysis looks at the system as a whole, including the costs avoided by the use of the
Project, and requires an analytic framework for comparing those costs to the benefits of
GHG emissions reduction.2^. The Commission and other Parties and Participants did

not suggest such a framework, but Dr. Jacobs provided one by placing a value upon
emissions (a negative value, that is, a cost).^^

The PUC Majority also challenges PA Consulting’s conclusion that the Project has

a “social cost saving of $132 million” because it is based on the GHG emissions estimated
by Ramboll and ERM, which the PUC Majority has determined is not dispositive, and

assumed that the Project would only displace electricity provided by HELCO’s fossil fuel

See HRS § 269-6(b) (effective June 24, 2021) (emphasis added); infra Section III.C.
257 Hu Honua T-7, filed Sept 16. 2021, at 3-4; Exhibit HU HONUA-701, filed Sept. 16,2021, as updated in
the Pre-Hearing SOP, Exhibit B; as further updated in Hu Honua Supp. Response to PUC-Hu Honua-IR41, filed Dec. 30,2021.
258
HELCO T-3 filed Sept. 16, 2021, at 2:22-3:1.
259
Hu Honua Testimony T-7 at 6-7 and Exhibit HU HONUA-701 at 10-12, both filed Sept. 16,2021
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based plants, which the PUC Majority does not consider a “reasonable assumption.

The Majority fundamentally misstates Ramboll’s assumptions: Ramboll’s Avoided GHG

calculation was based on “avoided fuel consumption data provided by Hawaii Electric
Light," “forecasted by the production simulation model used by Hawaii Electric Light.”^^'^
In other words it is based on exactly those assumptions and results the PUC Majority

cites throughout the D&O, and endorsed as “more robust” than Dr. Jacobs’ analysis.
As previously noted, the GHG emissions estimated by Ramboll and ERM are indeed
reliable and PA Consultant’s assumption that the Project would only displace fossil fuels
is consistent with HRS § 269-6(b), as amended by Act 82. Therefore, the PUC Majority’s

issues with respect to the social cost savings associated the Project are unfounded and
rely on a incorrect statement of fact.

Notwithstanding, even if higher fuel costs were assumed, the PUC Majority posits

that it would not necessarily address the bill increases attributed to the Project because
(a) HELCO has “suggested” that it would take an extreme increase in fossil fuel prices or

system demand for the dispatch of the Project to rise substantially above the minimum.
and (b) HELCO “indicated" that it would in the future be “using Hu Honua energy less

than other forecasted renewable energy resources. ”263

This quick acceptance of

HELCO’s “suggestion” is accompanied by a bland statement that “even if higherfuel costs

were assumed, this would not necessarily address the issue of bill increases attributed to
the Project.The PUC Majority agrees that dispatch of Hu Honua would not be

»»D&Oatll3.
261 HELCO Testimony T-5 at 10:5 and Exhibit HELCO-501 at 1
262 D&O at 112-113.

263 D&O at 114 (citing HELCO Response HHB-HELCO-IR-16.d, HELCO Response CA/HELCO-IR-63.d.)
(emphasis added).
264 D&O at 114.
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sensitive to oil price increases,

without requesting any serious consideration of the

effect of fuel price volatility of review of the analysis offered by Hu Honua.^®® Additionally,

the purported “large magnitude of the customer biii increases/ with which the PUC

Majority relies,2®^ is actuaiiy quite smaii. Within the context of the analysis, the PUC
Majority cites HELCO's Response to CA/HELCO-IR-63, compared with the revenue
requirement of Hu Honua -- those vaiues are respectiveiy $89,045,090 (the magnitude of
the bottom number in the iast column of Attachment 2) and $1,286,345,555 (sum of the

first column of Attachment 4).^®® This actuaiiy suggests that the cost of the Project is very
ciose to the cost of the marginai resource in many hours. Thus, the PUC Majority abused

its discretion in reaching its conciusion based on a “suggestion” as it shouid have sought
to examine such a sensitivity rather than dismissing the question of costs in a high fuei
price scenario.
With respect to HELCO’s “indication" that it wouid in the future be ‘'using Hu Honua

energy iess than other forecasted renewabie energy resources,” the PUC Majority reiies
on HELCO’s Response to CA/HELCO-IR-63.d.2®® However, this “indication” bears no

reiation to the issue at hand (i.e., whether Hu Honua’s dispatch wouid be greater in a

high-fuel-price sensitivity run) as it is based on HELCO’s view of “trends” and resource
plan; that is, its basic outiook on prices, not higher-than-expected prices. The resource

pian in the cited Response refers to the anaiysis in HELCO T-3?^° HELCO’s resource

265

D&O at 114 (“[Ejven if higher fuel costs were assumed, this would not necessarily address the issue of
bill increases attributed to the Project.”).
Hu Honua T-7, filed Sept. 16, 2021, at 7:18-8:3 and Exhibit HU HONUA-701, filed Sept 16, 2021, at 78.
2«7^D&O at 114.
26®
D&O at 114 (citing HELCO Response to CA/HELCO-IR-63.d).
269^ D&O at n. 275.
270
HELCO T-3, filed Sept. 16. 2021.
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plan used for that analysis included approximately 280 MW of new photovoltaic, wind and

geothermal resources - 220 MW if Puako Solar is excluded as in the subsequent part of
the Response.271 That is ten times the capacity of Hu Honua’s Project, all from resource
types with capacity factors above 20% .2^2 While Hu Honua has suggested that some of

that capacity may be unneeded with the Project operational, even if 50 MW of additional
renewable capacity (and its costs) were removed from the resource plan, and even if Hu

Honua’s energy price were reduced to one-tenth of a cent per kWh, it would be highly

unlikely that a production simulation would show HELCO using more energy from the
21.5 MW of the Project than from the remaining 170 MW of renewables.

The PUC Majority additionally maintains that, even if it did rely on Hu Honua’s
assumptions in its alternate bill impact analysis, the Project would only provide “marginal
improvements” to customer bill impacts and would be attended by “significant risk.”^^ In
determining that the Project would only provide “marginal improvements,” the PUC

Majority posits that “[t]he estimated typical bill impact of the Project for this scenario, prior
to the fuel switch to biodiesel (2022-2044), averages an increase of $5.78 per month for

the typical residential bill, while the estimated typical bill impact after the fuel switch to
biodiesel (2045-2051) averages a savings of $20.52 per month for the typical residential
bill."274

It should be noted, however, that if the PUC Majority is to conduct such

computations, it should compute the 30-year average bill impact as it did earlier: that
average is now a savings of $0.36/kWh. First, this implies that at least some of the

unapproved projects are too expensive, and it is these projects that should not be

271 Exhibit HELCO-301, filed Sept 16. 2021.
272 See Exhibit HU HONUA-501. filed Jan. 28,2020, at 23 (solar) and 24 (wind).
273 D&Oat115.
274 D&O at 115 (emphasis provided).
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pursued.275

Second, the conversion to biodiesel and the fuel itself will both be

expensive,

and HELCO should now be pursuing renewable solutions that can provide

the kind of grid services that the fossil units provide - such as the Project
With respect to the “risks” associated with the Project, the PUC Majority maintains

that the current situation “reflects a ‘backloading’ of customer savings, where ratepayers
would likely still experience an increase in monthly bills for more than 20 years, with

partially offsetting savings not occurring until far in the future.’’278 This arbitrary standard,
which focuses on "backloading’ of customer savings, does not warrant denial of the

Amended PPA.

Further, HELCO’s bill impact analysis which reflects purported

“backloading” of customer savings is fundamentally flawed, as described above, and the

PUC Majority did not fairly consider the concerns associated with the flaws in the bill
impact analyses.
In sum, the PUC Majority abused its discretion in determining that the total costs

of the Amended PPA are not reasonable in light of the potential for GHG emissions
because such determination is based upon the PUC Majority: (1) considering issues

outside the limited scope of remand, including “total costs” not directly related to GHG
emissions such as the pricing of the Amended PPA; (2) making and/or relying on incorrect

statements of fact and unreliable assumptions; (3) engaging in repeated speculation to

See Hu Honua’s Response to Tawhiri-Hu Honua-IR-45.b..
HELCO has no forecast for the cost of a biodiesel conversion. See HELCO’s Response to HHB-HELCOIR-17, filed Oct. 21 2021. In a response to a similar question from the CA, HELCO pointed to a spreadsheet
which did not contain a forecast for the cost of biodiesel conversion but did forecast that the capital cost of
new 2x1 Combined Cycle in 2045 would be over $5,500/kW. See HELCO’s Response to CA/HELCO-IR65, filed Oct. 21 2021.
Meanwhile, according to HELCO’s forecasts of the cost of biodiesel in Exhibit HELCO-302 average 80%
above the cost of diesel from 2045-2050.
See Hu Honua Response to Tawhiri-Hu Honua-IR-45.c..
278 See D&Oat116.
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undermine evidence established in the record; and (4) ignoring evidence in the record
that directly contradicts its findings and conclusions, namely Hu Honua’s bill impact

analysis, which is the only analysis that consistently applied assumptions in this docket,
IGP docket, and Stage 3 RFP, and performed fuel and sales forecast updates and

sensitivity analyses.
d)

The PUC Majority’s Refusal to Consider the Request for
Preferential Rates Affirms its Arbitrary Review of the
Amended PPA.

Further amplifying the arbitrary and capricious nature of the PUC Majority’s review

of the Amended PPA is that it wrongfully abdicated its responsibility to make a
determination under HRS § 269-27.3 as to preferential rates for agricultural activities even
though it had initially maintained it was appropriate to consider pricing in this remand
proceeding.
Despite the PUC Majority considering the “total costs” of the Amended PPA, even

though it was not appropriate to do so in this remanded proceeding for the reasons stated
above, the PUC Majority nonetheless deemed the request “unwarranted” and declined to

address it.^^^ The PUC Majority reasons that such request is unwarranted based on its

consideration of GHG and other environmental impacts under HRS § 269-6(b).

The PUC Majority cannot on the one hand take the position that it is considering
“total cost,” and then on the other hand simply refuse to comply with its obligations as to
preferential under the guise of its unsupported assumption that HRS § 269-27.3, grants

it the authority to exercise its discretion. Such actions only serve to again reinforce the
PUC Majority’s predetermined Judgments in denying the Project.

279 See D&O at 121-122.
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4.

The PUC Majority Abused Its Discretion in Determining that the
Amended PPA is Not Prudent and in the Public Interest in Light
of the Amended PPA’s Hidden and Long-Term Consequences
(Issue No. 4).

Statement of Issue No. 4 requires the Commission to consider “whether the terms
of the Amended PPA are prudent and in the public interest, in light of the Amended PPA’s
hidden and long-term consequences.^®® For the reasons discussed herein and in the

Prehearing SOP, filed December 21, 2021, at 42-44, and the Post-Hearing Brief, filed
March 29, 2022, at 27, the terms of the A&R PPA are “prudent and in the public interest
in light of the A&R PPA’s hidden and long-term consequences” as contemplated in

HELCO I and HELCO II.
In concluding that the terms of the Amended PPA are not prudent and in the public
interest given the Amended PPA’s hidden and long-term consequences, the PUC Majority

provides five items for consideration:

1.

It is unclear whether Hu Honua will be able to sequester enough carbon to
offset the “large” amount of GHG emissions produced by the Project over
the thirty-year contract term based on Hu Honua's allegedly unreliable
assumptions, the unsupported expert opinion that the Carbon Calculator is
highly sensitive, the unfounded belief that the Carbon Commitment is not
“reasonably” developed, and the perceived uncertainty as to how the
Commission would be able to “reasonably” enforce Hu Honua’s
commitments.

2.

There are “high costs” associated with approval of the Amended PPA,
namely that it is likely to result in a “significant” bill increase to ratepayers.

3.

Due to certain provisions of the Amended PPA, it is likely that HELCO will
need to dispatch the Project in an “un-economic manner that is expected to
displace, in part, other lower-cost renewable resources.”

4.

It is unclear if the Project will provide additional benefits to HELCO’s system
as there is no current need for the Project and as it is uncertain whether the
Project would accelerate any retirement ore removal of HELCO’s existing
fossil fuel units.

280 Order No. 37910, issued Aug. 11. 2021, at 32-33.
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5.

It is unclear what recourse the Commission, and by extension, the
ratepayers would have if Hu Honua were to withdraw or terminate the
Amended PPA midway through the PPA term.

As discussed herein, the PUC Majority’s above five items for consideration rely on:

(a) incorrect statements of fact not supported by the record, (b) speculation, (c) generation

of its own “evidence” and reliance on its own “expert opinion” and analysis of evidence in
the record without providing an opportunity for the parties to meaningfully address its self

created evidence, (d) refusal to consider evidence in the record that directly contradicts
its findings and conclusions, and (e) mischaracterization of Hu Honua’s offers of
conditions to address the purported concerns of the parties and the PUC as Hu Honua’s
“burden of proof.”

Additionally, the PUC Majority’s considerations address issues outside the narrow

scope of remand, which the Dissent agrees, does not include “total costs” not directly
related to GHG emissions, including the pricing of the Amended PPA. Accordingly, the
PUC Majority abused its discretion in relying on the aforementioned considerations to

conclude that the terms of the Amended PPA are not prudent and in the public interest in
light of the Amended PPA’s hidden and long-term consequence.
5.

PUC Majority Applied a “Clear and Convincing Standard,”
Rather than the “Preponderance of the Evidence” Standard
Required by HRS § 91-10(5).

HRS § 91-10(5) dictates the burden of proof in contested case hearings and

provides that “the party initiating the proceeding shall have the burden of proof, including
the burden of producing evidence as well as the burden of persuasion. The degree or

quantum of proof shall be a preponderance of the evidence.”^**

See HRS §91-10(5).

{4877-5402-9601}

85

In defining this standard, the Hawaii Supreme Court has explained that “The law

has evolved three standards of levels of proof for different types of cases."^^^ On one
end of the spectrum, is the most lenient preponderance of evidence standard, which the

Court has explained as follows:
[ujnderthe preponderance standard, the parties share the risks of an
erroneous verdict in roughly equal fashion. . . The preponderance
standard directs the factfinder to decide whether “the existence of
the contested fact is more probable than its nonexistence." E.
Cleary, McCormick on Evidence, § 339, at 957 (3d ed. 1984). As
one commentator points out, to prevail, “[a] plaintiff need only offer
evidence sufficient to tip the scale slightly in his or her favor, and a
defendant can succeed by merely keeping the scale evenly
balanced," Comment, The Imposition of Punitive Damages in
Product Liability Actions in Pennsylvania, 57 Temp,L,Q. 203, 224
(1984),283

At the other end of the spectrum is the most stringent “beyond a reasonable doubt
standard,” which is applied only to criminal proceedings.^^
In between these two extreme burdens of proof is the “clear and convincing”

standard,” which the Court defines as an “intermediate standard.”^65 “This more exacting
standard has been applied to a wide variety of civil cases where for policy reasons the

courts require a higher than ordinary degree of certitude before making factual
findings. ”286 This standard is typically employed:
in civil cases involving allegations of fraud or some other quasi
criminal wrongdoing by the defendant. The interests at stake in those
cases are deemed to be more substantial than mere loss of money
and some jurisdictions accordingly reduce the risk to the defendant
of having his reputation tarnished erroneously by increasing the
plaintiff’s burden of proof.^®^
Masaki v. Gen. Motors Coro.. 71 Haw. 1,14, 780 P.2d 566, 674 (1989).
See Masaki. 71 Haw. at 14, 780 P.2d at 574 (emphasis added) (some internal citations omitted).
Masaki. 71 Haw. at 14. 780 P.2d at 574.
Masaki. 71 Haw. at 15. 780 P.2d at 574.
Masaki. 71 Haw. at 15. 780 P.2d at 574.
M^aki, 71 Haw. at 15. 780 P.2d at 574 (citation omitted).
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The Court also observes that the clear and convincing proof standard is imposed in civil
cases where:
There is a need for greater certainty, and where this high standard is
required to sustain claims which have serious social consequences
or harsh or far reaching effects on individuals to prove willful,
wrongful and unlawful acts to justify an exceptional judicial remedy....
So, in a number of cases where an adverse presumption is to be
overcome, or on grounds of public policy and in view of peculiar
facilities for perpetrating injustice by fraud or perjury, the degree of
proof required is expressed in such terms as ... ‘clear and
convincing*... and the phrase ‘preponderance of the evidence’ has
been expressly disapproved as an insufficient measure of the proof
requiredf.F^^
On the issue of GHG emissions, Hu Honua submitted the only evidence showing

that estimated Project net lifecycle emissions would result in a reduction of GHG
emissions in the planet’s atmosphere.

There was no contradictory evidence introduced

on this point from any Party or Participant. The scale of evidence not only lipped slightly/

it “tipped heavily," on that threshold evidentiary question, and under HRS § 91-10(5) and
Supreme Court law the PUC was required to find for Hu Honua. But instead, to avoid

that result, the PUC Majority effectively applied a “clear and convincing evidence”
standard, which requires that the existence of a fact be “highly probable/ a standard

generally reserved for cases involving fraud or quasi-criminal wrongdoing as noted by the
Hawaii Supreme Court. In the D&O, there are numerous occasions where the PUC
Majority: (a) claims that a particular fact was "unclear,(b) speculates as to future
See Masaki. 71 Haw. at 15-16,780 P.2dat575 (emphasisadded) (ellipsesand brackets provided).
See supra Section B.1.
See e^, D&O at 53 (“it is unclear why leases could not be secured for at least a significant portion of
the PPA term"); at 63 ("it is unclear what would result if Hu Honua were to disagree with or object to a
Commission finding that an aspect of the Carbon Commitment was not being met”); at 117 ("it is unclear
whether Hu Honua will be able to sequester enough carbon to offset the large amount of GHG emissions
produced by the Project over its lifetime"); at 119 ("it is unclear if the Project will provide any additional
{4877-5402-9601}
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events that might create contrary evidence at an unidentified time in the future/^'* (c)
explicitly professed uncertainty as to its own authority when it posits ‘lhere are too many
uncertainties regarding whether, how, and to what extent Hu Honua will be able to

successfully offset the GHG emissions expected to be produced by the Project.gy

its own language, the PUC Majority required “certainty” when as a matter of law it was
required to rule based on a preponderance of the evidence in the record.
In light of the aforementioned, the PUC Majority abused its discretion in employing

the more exacting clear and convincing standard of proof—typically applied to claims of
fraud or criminal wrongdoing — when it was required under HRS § 91-10(5) to employ

the preponderance standard of proof, requiring the movant to ‘'only offer evidence
sufficient to tip the scale slightly,” which Hu Honua has clearly met, if not exceeded.
C.

The PUC Majority erroneously disregarded the language of HRS S 2696(b), as amended, and substituted its own policy interpretation and
judgment for the plain language of the amended statute.

It is well settled that an administrative agency (or court) is required to apply the law
in effect at the time it renders its decision

Moreover, the rules of statutory interpretation

require the Commission to first consider “the language contained in the statute itself,”

which “must be read ... in the context of the entire statute and construe[d]... in a manner

benefits to HELCO’s system”); at 130 <“[i[t is unclear what impact Hu Honua’s intent to sell excess energy
in the form of hydrogen may have on the Project’s GHG emission profile”).
See e.Q.. D&O at 63 (PUC Majority speculating that Hu Honua “would need to procure feedstock from
other islands within the State, the continental United States, or internationally”, if Hu Honua is unable to
secure new lease agreements on Hawaii island); at 68 (speculating on the impact from a one-percent
deviation in certain inputs in the ERM Analysis); at 71-72 (speculating the impact of the “expected growth
of other renewable projects on Hawaii Island during the Amended PPA term" on the avoided lifecycle
emissions”).
^See D&O at 91.
2®® See Jackson v. Jackson, 84 Hawaii 319, 332, 933 P.2d 1353, 1366 (Ct. App. 1997) (acknowledging
that a court (or administrative agency) is required “to apply the law in effect at the time it renders its decision,
unless doing so would result in manifest injustice or there is statutory direction or legislative history to the
contrary.”).
{4877-5402-9601}
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consistent with its purpose.’’^®^ If the statute is ambiguous according to its plain language,

only then does legislative history become an interpretive tool.^^
In deciding to deny approval of the Amended PPA, the PUC Majority disregarded

the language of HRS § 269-6(b), as amended by Act 82, and instead, substituted its own
policy interpretation and judgment in contradiction to the plain language of the amended
statute. Such interpretation of the amended statute also contradicts the legislative intent

underlying Act 82.

HRS § 269-6(b), as amended by Act 82 subsequent to the Hawaii Supreme Court
issuing its opinion in HELCO II, unambiguously provides:

The public utilities commission shall consider the need to
(b)
reduce the State's reliance on fossil fuels through energy efficiency
and increased renewable energy generation in exercising its
authority and duties under this chapter. In making determinations of
the reasonableness of the costs [oQ pertaining to electric or gas utility
system capital improvements and operations, the commission shall
explicitly consider, quantitatively or qualitatively, the effect of the
State’s reliance on fossil fuels on [priee];
(1)

Price volatility [, export];

(2)

Export of funds for fuel imports [, fuel];

(3)

Fuel supply reliability risk [, and greenhouse]; and

(4)

Greenhouse gas emissions.

The commission may determine that short-term costs or direct costs
of renewable energy generation that are higher than alternatives
relying more heavily on fossil fuels are reasonable, considering the
impacts resulting from the use of fossil fuels. The public utilities
284 See Dir.. Deot. of Labor & Indus. Relations v. Kiewit Pac. Co.. 104 Hawaii 22,28,84 P.3d 530,536 (Ct.
App. 2004) (internal citations omitted).
235 See Dir.. Deot. of Labor & Indus. Relations v. Kiewit Pac. Co.. 104 Hawaii 22,28,84 P.3d 530,536 (Ct.
App. 2004) (“in construing an ambiguous statute, ‘{t]he meaning of the ambiguous words may be sought
by examining the context, with which the ambiguous words, phrases, and sentences may be compared, in
order to ascertain their true meaning.'... Moreover, the courts may resort to extrinsic aids in determining
legislative intent. One avenue is the use of legislative history as an interpretive tool.” (internal citations
omitted)).
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commission shall determine whether such analysis is necessary for
proceedings involving water, wastewater, or telecommunications
providers on an individual basis.

Hu Honua has consistently maintained that under the plain language of the statute,

as amended by Act 82, the placement of “State’s reliance on fossil fuels” preceding the
colon, together with the distinct numbered categories of what must be considered

thereafter, shows that the statute unambiguously requires explicit consideration of GHG
emissions within the context of “the State’s reliance on fossil fuels” only, and not from

non-fossil fuel sources such as renewable sources (e.g., biomass).

Hu Honua has

additionally maintained that HRS § 269-6(b), as amended, now explicitly provides that

“[t]he commission may determine that short-term costs or direct costs of renewable

energy generation,” such as those costs already determined by the Commission to be
reasonable in July 2017, “that are higher than alternatives relying more heavily on fossil

fuels are reasonable, considering the impacts resulting from the use of fossil fuels,” such
as those impacts relating to fossil fuel GHG emissions and the “State’s reliance on fossil
fuels.”29Q Accordingly, the plain language unambiguously provides that the Commission

is required to conduct the GHG analysis only in relation to the “State’s reliance on fossil
fuels.”

In the D&O, the PUC Majority reiterates that “it does not believe that Act 82 has

altered the nature or scope of the Commission’s statutory duties under HRS § 269-6(b) )
as previously defined by the Court in its past decisions, including HELCO I. ”299 According

296 hrs § 269-6{b)s (effective June 24, 2021): see also Gov. Msg. No. 1184 (June 24, 2021) available at
https://www.capitol.hawaii.qov/session2021/bills/GM1184 .pdf (attaching Act 82).

Motion to Consider, at 18.
Motion to Consider, at 19.
299 D&O at 93.
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to the PUC Majority’s interpretation of the amended statute, “[IJimiting its review of the

Project exclusively to fossil fuel generation would create an unrealistic comparison that
would not accurately reflect the true impact of the Project on HELCO’s system and

customer bills (such as the costs associated with displacement of other, lower cost

renewable resources).” the results of which the PUC Majority “believes” were not intended

by the Legislature and would “undermine the caselaw built around this issue as developed
by the Court in recent years. ”300
Here, the legislative history of Act 82—particularly that found in Standing

Committee Report Nos. 1197^'* and 1523,3°2 and Conference Committee Report No.
-119303—

||-,g placement of “State’s reliance on fossil fuels” preceding the colon )

together with the distinct numbered categories of what must be considered thereafter^)
confirm that the Legislature merely intended to clarify the Commission’s obligations under
HRS § 269-6(b) such that it is to consider the reasonableness of the cost of renewable

energy generation, such as the Hu Honua Project, as compared to fossil fuel generation

(not against other renewable generation) given the impacts of fossil fuels on (1) price

300 D&O at 94.
301 See S. Stand. Comm. Rep. No. 1197, in 2021 Senate Journal, available at
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 SD1 SSCR1197 .htm
(initially
attempting to amend HRS § 269-6(b) to require an ““analysis only for matters that involve fossil fuel sourced
electricity and gas utility system capital and operations improvements” (emphasis added)).
302 See S. Stand. Comm. Rep. No. 1523, in 2021 Senate Journal, available at
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 SD2 SSCR1523 .htm (advocating for
further amendments based on the committee’s belief that Committee Report No. 1997 “only addresses the
analysis relating to fossil fuels and does not address the equally harmful effects of biomass” (emphasis
added)).
303 See Conf. Comm. Rep. No. 119, in 2021 House Journal and 2021 Senate Journal, available at
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 CD1 CCR119 .htm (rejecting the
amendments proposed by Committee Report No. 1523 to include references to “biomass”, as well as
rejecting the preamble, which expressly stated that a purpose of HRS § 269-6 was to require the
Commission “to make determinations of the reasonableness of the costs pertaining to fossil fuel or
biomass sourced electricity or gas utility system capital improvements and operations, and to consider the
effect of the State's reliance on fossil fuels and biomass based on certain factors” (emphasis added)).
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volatility, (2) export of funds for fuel imports, (3) fuel supply reliability risk, and (4) GHG
emissions. Act 82 also clarifies that the Commission may determine that “short-term costs

or direct costs of renewable energy generation that are higher than alternatives reiving

more heavily on fossil fuels are reasonable, considering the impacts resulting from the
use of fossil fuels.2°4

another way this clarification was meant to strengthen HRS §

269-6(b)’s purpose to encourage renewable energy projects, such as Hu Honua’s Project,
in order to reduce the State’s reliance on fossil fuels.

The PUC Majority offers no substantive analysis or support to rebut Hu Honua’s
interpretation of Act 82. Rather, the PUC Majority erroneously concludes that Act 82 does

not alter its statutory duties under HRS § 269-6(b) based on hypothetical situations and
its selective (and overly simplistic) reading of HELCO I and HELCO II. both of which

predate Act 82. Namely, the PUC Majority reasons that merely because the Court in
HELCO I and HELCO II directed the Commission to consider “whether the cost of energy
under the Amended PPA is reasonable in light of the potential for GHG emissions, and
whether the terms of the Amended PPA are prudent and in the public interest, in light of

its potential hidden and long-term consequences,” the Court explicitly contemplated that

the Amended PPA’s terms, including its pricing, would be considered on remand.As
discussed above, the PUC Majority’s focus on the solitary term “cost of energy” within
HELCO I and HELCO II without an evaluation of the entirety of the opinions—which
limited the discussion concerning “costs of reliance of energy produced at the Project”
solely to the hidden and long-term costs of energy associated with GHG emissions—

^°‘^See
Gov.
Msg.
No.
1184
(June
24,
2021)
https://www.capitol.hawaii.qov/session2021/bills/GM1184 .pdf (attaching Act 82)
(alterations in original); see also Exhibit 1 (Act 82) attached to the Motion to Consider.
305 D&O at 95.
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available
at
(bolding added)

undercuts the “true intent and meaning” of the Court’s mandate. Accordingly, the PUC
Majority’s position that case law supports its conclusion that Act 82 does not alter its
statutory obligations under HRS § 269-6(b) is without merit.

The Hawaii Supreme Court remanded this matter to the Commission to “make the
findings necessary for this court to determine whether the PUC satisfied its obligations
under HRS 269-6(b).’’ But the PUC Majority never states a standard of review, and never
makes any determinations, regarding the four factors expressly established by the Hawaii
State Legislature in subsections (b)(1-4). In its rush to reach its predetermined result, the

PUC Majority just blows right by the plain language of the statute and the specific direction
given to the Commission by the Supreme Court. Yet, the PUC Majority never articulated,
much less adjudicated, a standard of review under the express requirements of HRS 269-

6(b), as amended. Instead, the PUC Majority erroneously disregards the plain language
of Act 82, and relatedly the narrow scope of remand, by substituting its self-created

“Statement of Issues” for the plain and unambiguous language of the amended statute
and in contravention of the Supreme Court’s clear directives on remand.
In doing so, the PUC Majority held Hu Honua to an unprecedented standard by

comparing it only against other renewables, while totally discounting the unique benefits
of Hu Honua’s firm dispatchable energy in reducing the State’s reliance on fossil fuels in
terms of price volatility, export of funds for fuel imports, and fuel supply reliability risk,

which are all required considerations under the amended statute. In other words, the

PUC Majority turned a blind eye to all of Hu Honua’s many benefits in assisting the State
with achieving its statutory renewable energy goals, while focusing only on its incorrect
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and grossly overstated concerns with respect to Hu Honua’s GHG analysis and previously

approved pricing. This is the very essence of an arbitrary and capricious standard.^^®

The PUC Majority also strayed away from its own precedent (i.e., prior decisions
that analyzed GHG emissions prior to approving other projects), and never explained that
it would be applying a different standard to Hu Honua. A review of the Commission’s

approvals of other similarly situated project applicants (that received project approvals
following Commission consideration of a GHG emissions analysis) reveals that the

Commission conducted the appropriate analysis under HRS § 269-6(b) as to all four

factors

The PUC Majority’s interpretation of Act 82 also contradicts the Legislature’s intent behind SB 2510,
S.D. 2, H.D.1, C.D.1 (“SB 2510”). which was recently passed by the Legislature and submitted on May 6,
2022 to the Governor and is pending final signature. SB 2510—which is consistent with the existing Hawaii
statute requiring a diversified portfolio of alternatives energy resources, and which the PUC Majority also
ignored, —will, among other things, amend Chapter 269 to: (a) “ensure grid reliability by diversifying the
State’s renewable energy portfolio to include firm and intermittent renewable energy”; (b) “establish a state
energy policy that requires at least 33.33 per cent of renewable energy to be generated by firm renewable
energy and for renewable energy to replace fossil fuel energy and achieve one hundred percent renewable
energy generation”; (c) “establish a state energy policy that requires the State to maintain a diversified
renewable energy portfolio”; and (d) “amend other statutory provisions to achieve at least 33.33 per cent
firm renewable energy generation for each island.””306
2°® Consistent with SB 2510, Hu Honua’s firm renewable
Project will significantly assist the State in meeting its renewable energy goals with firm renewable energy
while providing essential grid services to maintain a diversified renewable energy portfolio. By contrast, the
PUC Majority’s interpretation of Act 82, which is also meant to assist the State in meeting its 100%
renewable energy goals, directly undercuts SB 2510 and impedes the State’s goals.
See e.q.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B65640i00209. attached as
Exhibit “1”;
Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021, at 107-109 available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as
Exhibit “2”;
Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1 001001A20L30B45115B00135. attached as
Exhibit “3”. at 77-80;
Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99, available at
https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A21D14B63113F00260. attached as
Exhibit “4”:
Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021, at 118-121, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21K19B33556C02941, attached as
Exhibit “5”: and
Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21l15B23714G6l027. attached as
Exhibit “6”.
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D.

Hawaii Administrative Procedure Act and Constitutional Violations.
1.

The PUC Majority Engaged in Unlawful Policymaking By
Adjudication and Rule Making in Violation of the Hawaii
Administrative Procedure Act.

As an administrative agency, the Commission must comply with the procedural

requirements under the Hawaii Administrative Procedure Act (“HAPA”). HAPA, which is
codified as HRS Chapter 91, was enacted “to provide a uniform administrative procedure
for all state and county boards, commissions, departments or offices which would

encompass the procedure of rule making and adjudication of contested cases. «308

In

differentiating between ‘'rule making” and “adjudication,” the Hawaii Supreme Court has
explained that “[rjule making is agency action governing the future conduct either of

groups or persons or of a single individual; it is essentially legislative in nature[,]” whereas

“adjudication . . .is concerned with the determination of past and present rights and
liabilities.”^®® The PUC Majority's decision to deny the Amended PPA is subject to both

rule making and adjudication violations under HAPA.
With respect to rule making, “if the challenged procedures qualify as ‘rules’ as
defined in HAPA, then they are invalid for not complying with HAPA's statutory rulemaking

requirements.”^^® Under HAPA, a “rule” is defined as an
agency statement of general or particular applicability and future
effect that implements, interprets, or prescribes law or policy, or
describes the organization, procedure, or practice requirements of
any agency. The term does not include regulations concerning only
the internal management of an agency and not affecting private
rights of or procedures available to the public, nor does the term
include declaratory rulings issued pursuant to section 91-8, nor intra
agency memoranda.3^^
308 Matter Of Gas Co.. LLC, 147 Hawai'i 186, 204 n.12,465 P.3d 633,651 n.12 (2020) (citation omitted).
308 Matter of Gas Co.. LLC, 147 Hawai'i at 204,465 P.3d at 651 (citation omitted).
310 Bakery. Galuteria. 141 Hawai'i 468,482,413 P.3d 372, 386 (Ct. App. 2018) (citation omitted).
311 HRS § 91-1 (emphasis added).
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Here, the PUC Majority’s D&O has ‘'general or particular applicability’' and “future
effect” and “implements, interprets, or prescribes law or policy” with respect to its

determination as to its statutory obligations under HRS § 269-6(b), as amended by Act
82, and is therefore a “rule” under HAPA. Despite the clear and unambiguous language
of the amended statute, which governs this Commission’s review of the Amended PPA
(as well as future power purchase agreements), the PUC Majority substituted its own

policy and judgments in reviewing the Amended PPA. Put another way, the PUC Majority

essentially created a new standard by which to fulfill its statutory obligations, and in doing

so, engaged in unlawful rule-making in violation of HAPA.
With respect to “adjudication,” our courts have held that policy making by

adjudication is an abuse of discretion if: “(1) it is used to ‘circumvent the requirements of
the Administrative Procedure Act’ by amending a recently amended rule or bypassing a
pending rule-making proceeding; or (2) ‘an agency's sudden change of direction leads to

undue hardship for those who had relied on past policy.’”^^^ As discussed above, the

PUC Majority manufactured and relied upon “evidence” and “expert opinion” not
presented by any Party or Participant, while concurrently employing a novel interpretation

of the burden of proof in connection with its GHG analysis under HRS § 269-6(b), in
furtherance of its predetermined judgment to deny the Amended PPA.^^^ In doing so, the

PUC Majority circumvented the requirements of its statutory obligations under HRS § 2696(b) and denied Hu Honua its rightful opportunity to address new “evidence” and
purported “expert opinions,” thereby creating undue hardship for Hu Honua. Therefore,

the PUC Majority abused its discretion in adjudicating whether to approve the Amended

312 Matter Of Gas Co.. LLC, 147 Hawai'i at 204,465 P.3d at 651 (citation omitted).
313 See supra Section B.
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PPA in violation of HAPA.

2.

The PUC Majority’s Novel Interpretation of the Burden of Proof
for GHG, Never Before Applied to Any Applicant Before the
PUC, and Failure to Consider all HRS § 269-6(b) Factors Shows
Disparate Treatment in Violation of Hu Honua’s Equal
Protection Rights.

Generally, the equal protection clauses of the United States and Hawaii

Constitutions “mandate[ ] that all persons similarly situated shall be treated alike, both in
privileges conferred and in the liabilities imposed

While equal protection typically

concerns governmental classifications that ‘'affect some groups of citizens different than

others,” courts nevertheless recognize that “an equal protection claim may be brought by

a ‘class of one,’ ‘where the plaintiff alleges that [it] has been intentionally treated differently
from others similarly situated and that there Is no rational basis for the difference in

treatment.’”3^5

Hu Honua is a “class of one” as the PUC Majority has intentionally treated Hu
Honua and its request for approval of the Amended PPA, pursuant to HRS § 269-6(b),

differently from other applicants similarly situated pursuant to the same authority. As

detailed above, HRS § 269-6(b) obligates the Commission to conduct an analysis with

respect to the “effect of the State’s reliance on fossil fuels on: (1) price volatility, (2) export
of funds for fuel imports, (3) fuel supply reliability risk, and (4) GHG emissions.'316 Hu
Honua was the only Party who provided an analysis as to a// factors, which the PUC

Majority did not consider in reaching its predetermined decision to deny the Amended

PPA. By stark contrast, a review of the Commission’s approvals of other similarly situated

314 DW Aina Lea Dev., LLC v. Bridge Aina Lea, LLC., 134 Hawaii 187, 219, 339 P.3d 685, 717 (2014).
«« DW Aina Lea Dev., LLC v. Bridge Aina Lea, LLC.. 134 Hawaii 187, 219-220, 339 P.3d 685, 717-718
(2014) (citations omitted).
313
HRS § 269-6(b) (effective June 24,2021) (emphasis added).
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project applicants (that received project approvals following Commission consideration of
a GHG emissions analysis) reveals that the Commission conducted the appropriate

analysis under HRS § 269-6(b) as to all four factors.

Moreover, unlike the

Commission’s consideration of the net lifecycle GHG emission impacts over the entire

term of the similar situated applicants’ proposed projects, the PUC Majority here
considered the cumulative impacts of GHG up to a certain year of Hu Honua’s Project,
thereby creating a novel interpretation of the burden of proof for the GHG analysis with

respect to the Hu Honua Project only.^^® This disparate treatment was intentional as
documented by the PUC Majority’s persistent refusal to fully consider its statutory

See e.g.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available
at https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A20L30B65640100209. attached as
Exhibit “1”; Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1 001001A20L30B45115B00135. attached as
Exhibit
at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99,
available at https//dmspuc.hawaiiqov/dms/DocumentViewer?pid=A10Q1Q01A21D14B63113FQ026Q,
attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021,
at
118-121,
available
at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1 001001A21 KI 9B33556C02941. attached as
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91,
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027.
attached as Exhibit “6”.
See e.g.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available
at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A20L30B65640l00209. attached as
Exhibit “1”: Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available
at https://dms.puc.hawaii.qov/dms/DocumertViewer?pid=A1001001A21C25B40415100136. attached as
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at
https://dms.puc.hawaii.gov/dms/Docu mentViewer?pid=A1001001A20L30B45115B00135. attached as
Exhibit “3”. at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99,
available at https://dmspuc.hawaii.qov/dms/DocumentViewer?pid=A10Q1Q01A21D14B63113FQ026Q,
attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021,
at
118-121,
available
at
https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21 KI 9B33556C02941. attached as
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91,
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027.
attached as Exhibit “6”.
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obligations under HRS § 269-6(b) despite repeated requests from Hu Honua?’’^ Further,
there is no rational basis for such disparate treatment.

Accordingly, the PUC Majority's failure to perform the appropriate HRS § 269-6(b)
analysis as to the four specified criteria and novel interpretation of the burden of proof
for GHG analysis to the Project, which was never before applied to any applicant before

the Commission, shows intentional and unjustified differential treatment of Hu Honua as

a “class of one,” and subsequently, the PUC Majority’s violation of Hu Honua’s
constitutional right to equal protection as a class of one.^^
3.

The PUC Majority Violated Hu Honua’s Procedural and
Substantive Due Process Rights Through Its Manufacturing of
and Reliance on “Evidence” and “Expert Opinion” Outside the
Record and Subsequent Arbitrary and Unreasonable Decision
to Deny the Amended PPA.

It is well settled that “[cjonstitutional due process protections mandate a hearing

whenever the claimant seeks to protect a ‘property interest[.]'1»’321

Hu Honua has a

significant private interest at stake. Following the Commission’s approval of the Project
in 2017, in which the Commission indicated that further extensions to complete the Project
would not be given,

Hu Honua expended significant funds to ensure the timely

completion of the Project. To this end, Honua has expended more than $519 million in

construction and development costs on the Project, which is now 99% complete.
With respect to procedural due process, the law requires “notice and an

opportunity to be heard at a meaningful time and in a meaningful manner before
319 See Hu Honua post-hearing brief; Hu Honua pre-hearing statement.
See DW Aina Lea Dev.. 134 Hawaii at 219-220, 339 P.3d at 717-18.
321 MECO. 141 Hawaii at 260,408 P.3d at 12 (citation omitted).
322 Upon the Commission’s 2017 approval of the Project, the Commission instructed that it expected Hu
Honua and HELCO to “make all reasonable attempts to complete the project according to this schedule
and [did] not expect future requests to extend the Commercial Operation Date deadline.” See 2017 D&O,
at 61.
{4877-5402-9601}
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governmental deprivation of a significant property interest.”^^^

The PUC Majority’s

manufacturing of and reliance on “evidence” and “expert opinion” not presented by any

Party or Participant at the hearing, without giving Hu Honua notice of such new “evidence”
and “expert opinion” and an opportunity to be heard, unlawfully deprives Hu Honua of the

benefits to be realized by its over half-a-billion-dollar investment, and is therefore, a

violation of Hu Honua’s procedural due process rights.
With respect to substantive due process, the law prohibits government action that
is “clearly arbitrary and unreasonable,” and has “no substantial relation to the public

health, safety, morals, or general welfare.

As the D&O reflects, the PUC Majority’s

denial of the Amended PPA is clearly arbitrary unreasonable as it was based on, inter
alia: (1) incorrect statements of fact not supported by the record, (2) speculation, (3)

generation of its own “evidence” and reliance on its own “expert opinion” and analysis of
evidence in the record without providing an opportunity for the parties to meaningfully

address its self-created evidence, (4) refusal to consider evidence in the record that
directly contradicts its findings and conclusions, and (5) mischaracterization of Hu

Honua’s offers of conditions to address the purported concerns of the parties and the

PUC as Hu Honua’s “burden of proof.^^s jh©

g|gQ reflects that the PUC Majority

defied the remand instructions provided by the Hawaii Supreme Court, which confirmed
in HELCQ II that “the court [in HELCQ II explicitly delimited the purpose of the remand”
and that “[tjhese remand instructions circumscribed the scope of the attendant

323 DW Aina Lea Dev., LLC v. Bridge Aina Lea. LLC., 134 Hawai'i 187, 218, 339 P.3d 685, 716 (2014)
(citation omitted).
324 DW Aina Lea Dev., 134 Hawai'i at 219, 339 P.3d at 717 (citation and internal quotation marks omitted).
323 See supra Section III A (the PUC Majority's erroneous consideration of issue outside the narrow scope
of remand).
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vacatur”^26-

instead, took a position that aiiowed it to essentiaiiy recons/der decisions

which it had previousiy rendered, such as the pricing of the Amended PPA, under the

guise of considerations of “total costs,” which were never appeaied, discussed, or
adjudicated by HELCO i or HELCO 11.^^
The PUC Majority’s decision to deny the Amended PPA based on these arbitrary
and unreasonabie considerations as weii as its disregard for the plain language of HRS

§ 269-6(b), as amended by Act 82, aiso impedes the State in meeting its 100% renewabie
energy goals.^^s it aiso thwarts the additional benefits of the Project that wouid further

the public’s interest, inciuding but not iimited to, the faciiitation of green hydrogen efforts,
the utiiization of invasive species that wouid otherwise be decomposing in iandfiiis, the

diversification of renewabie energy generation on HELCO’s grid, and the stimuiation of
the iocai economy through the creation of jobs and educationai and training

opportunities.^29 Accordingiy, the PUC Majority’s arbitrary and unreasonabie actions in

denying the Amended PPA have no substantiai relation to pubiic health, safety, morais.
or generai weifare, and therefore, amount to a vioiation of Hu Honua’s substantive due
process rights.

HELCO ii. 149 Hawaii at 240,487 P.3d 7at 709.
See supra Section III.B (the PUC Majority’s abuse of discretion in in making findings of fact).
See supra Section III.C (the PUC’s Majority’s refusal to consider the plain language of HRS § 269-6(b),
as amended by Act 82).
See Hu Honua’s Prehearing Statement of Position at pp 44-51 (discussing the additional benefits of the
Project, including utilization of invasive species as additional fuel source for renewable energy, facilitation
of Hawaii island’s green hydrogen efforts, diversification of renewable energy on HELCO’s grid, benefits to
the local economy, and community support in favor of the Project).
{4877-5402-9601}
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4.

The PUC Majority’s Decision to Deny the Amended PPA,
Without Just Compensation to Hu Honua’s $519 Million
Investment, Amounts to a Regulatory Taking.

The Fifth Amendment of the United States Constitution, as well as Section 20,
Article I of the Hawaii State Constitution, guarantee that private property shall not be

“taken for public use, without just compensation.” See U.S. Const., amend. 5; see also
Haw. Const., art. 1, § 20 (“Private property shall not be taken or damaged for public use
without just compensation.”).
In general, there are two types of takings claims: physical takings
and regulatory takings. The first arises “when an actual physical
invasion of the landowner's property has occurred.” Conversely,
“[a] regulatory taking results when a governmental regulation places
such a burdensome restriction on a landowner's use of his property
that the government has for all intents and purposes ‘taken* the
landowner's property.
In reviewing a regulatory taking claim, the reviewing body considers the following:

“(1) the economic impact of the regulation on the claimant, (2) the extent to which the

regulation has interfered with distinct investment-backed expectations, and (3) the

character of the governmental action.”^^^
Here, the PUC Majority’s decision to deny the Amended PPA will have devastating

effects on Hu Honua’s $519 million investment in the Project, which is now 99% complete,
and which was done in reliance on and at the direction of the Commission when it first

approved the Amended PPA in 2017.^32 The PUC Majority’s inconsistent position paired

DW Aina Le’a Dev.. LLC v. State Land Use Comm'n. 148 Hawai'i 396, 397 n.1,477 P.3d 836, 837 n.1
(2020) (internal citations omitted).
Fiint V. Cntv. of Kauai. 521 F.Supp.Sd 978,989 (D. Haw. 2021) (intemai brackets, quotation marks, and
citations omitted).
Upon the Commission’s 2017 approval of the Project, the Commission instructed that it expected Hu
Honua and HELCO to “make all reasonable attempts to complete the project according to this schedule
and [did] not expect future requests to extend the Commercial Operation Date deadline.” See 2017 D&O,
at 61.
{4877-5402-9601}
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with its substitution of its own poiicy interpretation and judgment, in vioiation of HAPA and
the piain ianguage of HRS § 269-6(b), to further its unsubstantiated and predetermined

deniai of the Amended PPA do not comport with fair piay and substantiai justice.
Therefore, the PUC Majority’s decision to deny the Amended PPA, without just

compensation to Hu Honua’s over-haif-a-biiiion-doiiar investment, amounts to a taking.

E.

The PUC Maioritv*s suggestion that Hu Honua may bid the Project in
a future round of competitive bidding is not a legitimate pathway
forward for the Project and is without merit.

In Section IV.E. of the D&O, the PUC Majority clarifies that its denial of the
Amended PPA is without prejudice, and that the Project can be re-visited in a different

context such as a future round of competitive bidding, where if selected, it would have the
opportunity to re-negotiate a new PPA with HELCO, for the review by the Commission.
However, this is not a legitimate pathway forward for Hu Honua and the PUC Majority

completely ignores the inherent inefficiencies that would be caused by requiring Hu
Honua to participate in a speculative future RFP.

First, only two RFP processes have been initiated thus far?^ Both RFPs were

touted as "all-source” RFPs, but targeted and sought proposals for variable renewable
energy resources as evidenced by the minimum threshold requirements which favored

solar PV and minimum four-hour battery energy storage.^^ Hu Honua, as previously
recognized by the Commission, is designed to be a firm renewable energy resource with

See D&O at 121.
See generally. Docket No. 2017-0352, To Institute a Proceeding Relating to a Competitive Bidding
Process to Acquire Dispatchable and Renewable Generation.
335 See Docket No. 2017-0352, Hawaiian Electric Companies' Final Variable Requests for Proposals, filed
February 27, 2018, at Exhibit 3, Section 1.2 (Company is seeking proposals for “variable renewable
dispatchable generation”); Hawaiian Electric Companies' Final Stage 2; Renewable and Grid Services
RFRs; Book 5 of 7, filed August 22, 2019, at Exhibit 3, at 5 (Company seeks “proposals for the supply of
qualified variable renewable dispatchable generation and energy storage”) and at Section 1.1.4 (“the
primary purpose of this RFP is to obtain variable renewable energy and energy storage”).
{4877-5402-9601}
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operational characteristics similar to HELCO’s existing fossil-fueled steam generators?^
Therefore, it would not have been feasible for Hu Honua to participate in either of the

previous RFPs to date as the Companies were soliciting variable renewable energy
projects for which Hu Honua would not have been suited.

As to future RFPs, on March 18, 2022, HELCO submitted its 2"^ Draft Stage 3
Hawaii RFP to the Commission with a proposed timeline that contemplated Commission

approval by April 18, 2022 and independent power producer proposals to submitted by

August 9, 2022.3^7 To date, the Commission has not vet approved the 2"^ Draft Stage 3
Hawaii RFP, so the Stage 3 Hawaii RFP has been delayed.

Moreover, on April 21, 2022, HELCO filed an update to the Hawaii island Grid

Needs Assessment (originally submitted in July 2021

In the Assessment, HELCO

assumes a Renewable Firm Generation Scenario in which Hu Honua is in service under

its Amended PPA in 2023.^^^ Importantly, the Assessment also confirms that ‘'the annual
generation figures show that less fossil fuel is used in the earlier years with Hu Honua

online compared to the Base scenario” and that energy reserve margin needs are

resolved by Hu Honua being in service - in other words, Hu Honua is needed.^ Given
that Hu Honua is already assumed to be in service in the Assessment, this contemplates
that HELCO is soliciting other or different resources for its Stage 3 RFP.
In addition, the 2^ Draft Stage 3 Hawaii RFP clarifies that Hu Honua is not eligible

to submit a proposal at this time. Specifically, HELCO will only accept proposals from

Order No. 34726, at 59 (emphasis added).
337 Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18. 2022.
33® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
33® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
34® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022, at 13.
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existing renewable generation projects or existing fossil fuel projects that convert to a
renewable source for new terms after the expiration of their current agreements.

Hu

Honua’s Amended PPA with HELCO is currently effective and has not yet expired, thus

Hu Honua is not eligible to submit a proposal into the Stage 3 RFP even if it wanted to.

Even assuming that another RFP will be solicited in which Hu Honua may be
eligible, the RFP process will likely take a significant amount of time to conclude, followed
by the initiation of a docket to seek approval of any resulting PPAs. This is more
egregious given that the PUC Majority's reasoning in support of denying the Amended
PPA is, in part, founded upon “other renewable projects on Hawaii Island during the

Amended PPA term could displace fossil fuel-based units on HELCO’s system,” which
could affect the Avoided Lifecycle Emissions calculations.^^ The “other renewable

projects” on Hawaii Island include the two Stage 1 RFP projects the Commission itself

accelerated during the pendency of the appeal of the A&R PPA to the Hawaii Supreme

Court. On June 15, 2018, the Commission instructed the Companies *10 accelerate the
evaluation and selection of the Final Award Group so as to begin the Contract

Negotiations phase of this process with the Final Award Group as soon as possible” and

stated that it “intends to prioritize its review of any power purchase agreements for
projects on Hawaii Island that may arise out of Phase 1 of this RFP process.'”343
In addition, when HELCO initially filed its Phase 2 Draft RFPs, its targeted

procurement for Hawaii island was 70,000 MWh, annually, to account for the potential of

Hu Honua and PGV being online.^ On June 10, 2019, one month after the Hawaii

341
342
343
344

Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18.2022, Exhibit 4, Page 5 of 59.
D&O at 127.
Docket No. 2017-0352. Order No. 35529, filed June 15, 2018, at 11.
Docket No. 2017-0352, Phase 2 Draft Requests for Proposals, filed April 1, 2019, at Exhibit 1, at 7.
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Supreme Court issued its ruiing in HELCO i on May 10,2019, the Commission proceeded
to “strongly” encourage the Companies to soiicit the maximum number of MWh proposed

by the Companies for Hawaii isiand (444,000 Mwh) in its Phase 2 RFP solicitation - over
six times more than what HELCO beiieved was necessary when it assumed PGV and Hu
Honua wouid be online.The Commission knew that Hu Honua was continuing

construction as ordered by the Commission in its 2017 D&O whiie also soiiciting the very
projects that the Commission is now using as a basis to deny the Amended PPA.

Finally, the delay caused by the requirement to competitively bid the Project would
also result in a less efficient procurement of more expensive biomass or other 24/7 firm

renewable generation due to the unavailability of the federal ITC. As the PUC Majority is
well aware, the Project is 99% complete, Hu Honua employees have jobs now, and fossil
fuel price volatility and the availability of imported oil are significant risks to the economy
and ratepayers now, who are already suffering from record high oil fuel prices. The PUC

Majority’s suggestion that Hu Honua go through a speculative future competitive bidding
which would delay the Project for several years - for example, the Stage 3 RFP
contemplates that bidders must specify a Guaranteed Commercial Operations Date that

is “no later than December 1,2030.”^® Such an extended delay defies logic and common
sense, and will ultimately harm ratepayers.
IV.

CONCLUSION.
For the foregoing reasons, Hu Honua respectfully requests reconsideration,

clarification, and further hearing of the PUC Majority’s D&O, as the record reflects that it

is unreasonable, unlawful, and erroneous such that relief is required under

34® Docket 2017-0352, Order No. 36356, filed June 10. 2019, at 12.
346 Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18,2022, Exhibit 4, Page 37 of 59.
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HAR § 16-601-137. Specifically, Hu Honua respectfully requests that the Commission
grant its motion to (1) reconsider its denial of the Amended PPA; (2) provide clarification

as to why the Commission is not able to impose conditions that would ensure and hold
Hu Honua accountable regarding its commitment to reduce GHG emissions and its
Carbon Commitment to the Commission’s satisfaction; and (3) allow for further hearing
to afford the parties an opportunity to address the Commission’s purported concerns

regarding the ability to hold Hu Honua accountable and enforce the Carbon Commitment
and to allow the parties to address the new evidence and “expert opinion” presented for

the first time in the PUC Majority’s D&O.

DATED: Honolulu, Hawaii, June 2, 2022.

DEAN T. YAMAMOTO
WIL K. YAMAMOTO
JESSE J. T. SMITH
BRADLEYS. DIXON
YAMAMOTO CALIBOSO
A Limited Liability Law Company

Counsel for HU HONUA BIOENERGY, LLC
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In the Matter of the Application of )
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For Approval of Power Purchase
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)
)
)
)
)
)
)
)

DOCKET NO. 2020-0138
DECISION 7\ND ORDER NO.

37521

DECISION 7\ND ORDER
By this Decision and Order,the Hawaii Public Utilities

Commission
herein:

{"Commission"),

subject

to

the

conditions outlined

(A) approves the Power Purchase Agreement ("PPA") between

Hawaiian Electric and Kupehau Solar, dated September 15, 2020, for
a 60-megawatt

{"MW")

photovoltaic project

("PV System")

paired

with a four-hour 60 MW, 240 MW-hour ("Mi'fh") lithium-ion battery
energy storage system ("BESS") to be located in Kunia on the island

iThe Parties in this docket are HAWAIIAN ELECTRIC COMPANY,
INC- ("Hawaiian Electric" or "Company") and the DIVISION OF
CONSUMER ADVOCACY ("Consumer Advocate"), an ex officio party,
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii
Administrative Rules ("HAR") § 16-601-62(a).
In addition,
the Commission has granted KUPEHAU SOLAR, LLC ("Kupehau Solar"
or "Seller")
Participant status.
See Order No.
37385,
"Granting Kupehau Solar, LLC's Motion to Participate," filed on
October 20, 2020.
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of

(the

Oahu

"Project"

Hawaiian Electric's

energy

"Facility");

or

(B)

approves

request to include all other payments

and non-energy under the

Payments

and

PPA),

(as defined in the

PPA,

including the

and related

through the Purchased Power Adjustment Clauss

Lump

for
Sum

revenue taxes.

("PPAC"),

to the

extent such costs are not included in base rates.

I.
BACKGROUND

A.
Procedural History

On
Application

September

15,

2020,

approval

requesting

Hawaiian

of

a

Electric

PPA

for

filed

its

Renewable

Dispatchable Generation with Kupehau Solar, and for approval of

additional requests, relating to a 60 MW photovoltaic system paired
with a 60 MW/240 MWh BESS.

On October 5,

Kupehau Solar filed a Motion to

2020,

Participate in this proceeding.3

Electric
Company,
Inc.'s
Application;
^See
"Hawaiian
Verification;
and
Certificate
of
Service,"
filed on
Exhibits 1-9;
September 15, 2020 ("Application").
^Kupehau Solar, LLC's Motion to Participate; Affidavit of
Henry Yun; and Certificate of Service," filed on October 5, 2020
("Motion to Participate").

2020-0138
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On October 20, 2020, consistent with its intent to review

the PPAs resulting from the Hawaiian Electric Companies'^ Phase 2

competitive procurement on an accelerated timeline, the Commission

Order

filed

No.

37382

which

set

forth

following

statement

of issues;®
1.

Whether Hawaiian Electric has met its burden of
proof in support of its request for approval of the
PPA between Hawaiian Electric and Kupehau Solar,
dated September 15, 2020, for a 60 MW photovoltaic
project, coupled with 60 MW/240 MWh BESS, proposed
to be located in Kunia, on the island of Oahu.
a.

2,

Whether Havzaiian Electric's purchased power
arrangements under the PPA, pursuant to which
Hawaiian Electric will dispatch energy on an
availability basis from Kupehau Solar and pay
fixed Lump Sum Payments to Kupehau Solar,
are prudent and in the public interest, with
explicit consideration under HRS § 269-6, of
the effect of the State's reliance on fossil
fuels on price volatility, export of funds for
fuel imports, fuel supply reliability risk,
and greenhouse gas emissions;

Whether Hawaiian Electric has met its burden of
proof in support of its request to include all other
payments for energy and non-energy under the PPA,
including the Lump Sum Payment (as defined in the
PPA), and related revenue taxes, through the PPAC,

"Companies,"
or
^The
"Hawaiian
Electric
Companies,"
Company,
Limited,
are Hawaiian
Electric,
Maui
Electric
and Hawaii Electric Light Company, Inc.
®Order No. 37382, "Approving Hawaiian Electric Company, Inc.'s
Request to Bifurcate its Power Purchase Agreement-Related Requests
from its Interconnection-Related Requests; and (2) Adopting a
Procedural Order to Govern the PPA-Related Requests," filed on
October 20, 2020 ("Order No. 37382").

2020-0138
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such

to the extent
base rates;

costs

are

not

in

3.

Whether Hawaiian Electric has met its burden of
proof in support of its request for its proposed
accounting and ratemaking treatment for the
purchased power expenses under the PPA; and

4.

Whether it is in the public interest for the 138 kV
line extension, required to interconnect the
Project to Hawaiian Electric's system, to be
constructed above the surface of the ground
pursuant to HRS § 269-27.6(a) and (b).®

(1) approved Hawaiian Electric's

Order No, 37382 also:

request to bifurcate its PPA-related requests

from

included

its

requests

138-kilovolt

above-ground

(Issue No.

4);

(2)

and

("kV")

(Issues Nos. 1-3)

extension-related

adopted a procedural order to

govern the PPA-related requests.
On

October

20,

the

Commission

filed

also

Order

No. 37385, granting Kupehau Solar's Motion to Participate.
The

requests

Parties

("IRS")

and

Participant
with

consistent

the

established by the procedural schedule.

exchanged

scope

of

information
discovery

The Commission also

submitted iRs to Hawaiian Electric and Kupehau Solar.

®As noted above, the Commission intends to issue a separate
procedural
order
to
govern
Hawaiian
Electric’s
following its
interconnection-related requests,
as needed,
consideration of Hawaiian Electric's PPA-related request.

“^See Order No. 37382.
IRs and responses to IRs are
the
from
referenced in
this
Order
as
foliov7s.
IRs
zz
Consumer Advocate to Hawaiian Electric: "CA/HECO-IRIRs from
the Consumer Advocate to Kupehau Solar: "CA/Kupehau-IR2020-0138
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On November 25, 2020, Kupehau Solar filed its Statement
of Position ("SOP").®
Also on November 25, 2020, the Consumer Advocate filed
a motion for enlargement of time to extend the deadline to file

its SOP, and for Hawaiian Electric to file its Reply SOP,^
On

Order No. 37461,
enlargement
Consumer
to

of

granting

1,

and

to

file

2020,

and

2020,

the

Consumer

the

time.

Advocate

December

30,

November

extending

its
for

SOP

Commission

motion

Advocate's

the
from

deadline
November

Hawaiian Electric

issued

to

for
the

for

25,

2020,

file

its

Reply SOP from December 2, 2020, to December 8, 2020.^*^

On

December

Ir

2020,

the

Consumer

Advocate

filed

its SOP.

IRs from the Commission to Hawaiian Electric: "PUC/HECO-IR- tt
IRs from the Commission to Kupehau Solar: "PUC/Kupehau-IR- ",
Responses filed by Hawaiian Electric or Kupehau Solar for any of
the above IRs are referenced as "Response to".
®"Kupehau Solar, LLC's Statement of Position; Affidavit of
Henry Yun; Exhibit A; Attachment 1," filed on November 25, 2020
{"Kupehau Solar's SOP").

®"Di vision of Consumer Advocacy's Motion for Enlargement of
Time; and Certificate of Service," filed on November 25, 2020
("Consumer Advocate's Motion for Enlargement of Time").
lOQrder No. 37461, "Granting the Division of Consumer
of
Time,"
filed
on
Advocacy's
Motion
for
Enlargement
November 30, 2020 ("Order No. 37461"),
ii"Division of Consumer Advocacy's Statement of Position,"
filed on December 1, 2020 ("Consumer Advocate's SOP").

2020-0138
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On

December

2020,

8,

Hawaiian

Electric

filed

its

Reply SOP. 12
Pursuant

no

Order No. 37461,

the

to

deadlines

amended

forth

set

in

and the

further briefing is contemplated,

PPA-related requests are ready for decision-making.

B,

Parties to the PPA
Hawaiian Electric is the franchised provider of electric

service for Oahu,

purchase.

and is engaged in the production,

transmission, distribution, and sale of electricity on the island

of Oahu.
Kupehau Solar is a Delaware limited liability company

with

its

principle

of

place

business

California.13

in

Kupehau Solar is owned by Hanwha Energy USA Holdings Corporation

d/b/a

174

Power Global

subsidiary
Hanwha Group

of
of

Hanwha

("174PG") .14

Energy

174PG is a wholly owned

Corporation

Hanwha

companies, i®

and

part

Corporation,

the

of

parent

i2"Hawaiian Electric Company, Inc.'s Reply Statement
Position; Exhibit A; and Certificate of Service," filed
December 8, 2020 ("Hawaiian Electric's Reply").

i3Application at 18.
i^Application at 18.
i^Application at 18.

2020-0138
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the

of
on

corporation of the Hanwha Group, is Fortune Global 500 company
with

listed

revenues

of

2019

for

$44

approximately

billion.

and assets of $152 billion.^®

Regarding the experience of 174PG with renewable energy
174PG

proj ects,

developed

Kalaeloa Renewable

Energy

Hawaiian Electric.

Stage 1 Request

5

the

Project

alternating

MW

under

a

PPA

current

contract

with

174PG was also awarded a 52 MW PPA in the

("RFP")'s solicitations for the

for Proposals

Ho'ohana Solar One Project.^®

C.

Proposed Project

Pursuant to the PPA, Kupehau Solar will construct, own.
and operate

Facility,

the proposed

Interconnection

Facilities

and

including all

all

other

Seller-owned

equipment.

devices.

including associated appurtenances owned, controlled, operated and

managed

by

Seller.^®

Hawaiian

Electric

represents

that

the

^^Application at 18.

^"^Application at 18; see also, In re Hawaiian Elec. Co., Inc.,
Docket No. 2011-0384.
^®S^ In re Hawaiian Elec. Co., Inc., Docket No. 2018-0431.

^^Application at 20.
2020-0138
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Facility is capable of generating up to 111,706 MWh per year.

equivalent to power used by up to 20,000 homes,20
The Facility is proposed to be connected to the Company’s

existing Kahe-Halawa transmission line, which is adjacent to the

Facility.21

The details of the interconnection will be determined

by the interconnection Requirements Study {"IRS").22

According

to

the

PPA,

the

Guaranteed

Operations Date of the Project is May 31, 2022.23

Commercial

Kupehau Solar

represents and warrants that as of the Commercial Operations Date,
"the Facility will be a qualified renewable resource under RPSf24]
in effect as of the Effective Date."25
The

Facility will

contain a system of approximately

190,500 high-efficiency solar photovoltaic modules mounted on the
ground and 21 3.63 MW inverters.22

The Facility will also contain

20Application at 2 and 20.

2iApplication, Exhibit 8 at 16.

22Application at 6-7.
23Application at 14; Exhibit 1, Attachment K-

2^"RPS" refers to the State's Renewable Portfolio Standard.
See HRS § 269-91 et s^.
25Application, Exhibit 1 at 116.

26Application at 20.
2020-0138
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a four-hour 60 M?tf/240 MWh lithium-ion BESS comprised of battery
modules, inverter systems, and switchgear,

Hawaiian

Electric

states

that

having

the

FV

System

paired with a BESS:

[Aldds significant value to the [F]acility by
allowing the energy produced during the day that
cannot be readily accepted by the Company to be
stored and dispatched to the Company's system at
future times of higher customer demand, which is
more beneficial to the Company's system than past
projects that required instantaneous use of energy
produced.
The BESS energy supplements the PV
energy in meeting the Company's dispatch and
thereby reduces volatility and variability of the
PV energy resource, allowing the facility to be
semi-dispatchable and able to contribute to
reserves. The storage allows the PV energy to be
shifted to periods of peak energy demand, and other
non-solar periods, that could otherwise require
fossil generation to meet.
The charged storage
contributes to the primary frequency response of
the
(Fjacility,
and
can
assist
in
grid
stabilization subject to discharge limits.2®
Hawaiian Electric represents that "as a result of the

PPA, a typical residential Hawaiian Electric customer consuming
500 kilowatt-hours

("kWh")

per month could save approximately

$0.12 per month on average over the course of the term of the
PPA. "29

Hawaiian Electric represents that the Facility is expected

2‘^Application at 20-21.

2®Application at 21.
29Application at 3.

2020-0138
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to increase Hawaiian Electric's 2025 RPS by up to 1.70 percentage
points.

and increase Hawaiian Electric Companies'

consolidated

2025 RPS by up to 1.30 percentage points.

D.
Material Terms of the PPA
The PPA is included as Exhibit 1 to Hawaiian Electric's

Application. 31

In general,

The material terras of the PPA are provided below.

Hawaiian Electric states that "[s]pecific terms and

conditions of the PPA were negotiated by [Hawaiian Electric and
Kupehau

at

Solar]

insurance

and

[Hawaiian

Electric]

arms-length

other

that

provisions

and

its

indemnification.

contain

and

will

customers

from

protect

to

serve

certain

risks

associated with interconnecting the PV plus storage Facility. '-'32
Term:

following

The Initial Term of the PPA is twenty (20) years

the Commercial Operations

Date

("Term") .33

automatically terminates upon expiration of Term.^^

^^Application at 4.

3iSections of the PPA are referenced as "PPA §
32Application at 10.

33PPA § 12.1.
3«PPA § 12.1.
2020-0138
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n

The

PPA

Commission Approval and Associated Termination Rights:

Hawaiian Electric and Kupehau Solar are required to use "good faith
efforts to obtain, as soon as practicable," a Commission order

approving the PPA within twelve

date

submission
Date") .35

the

to

(12) months of the Application
Submission

("Application

Commission

If a satisfactory Commission order is not issued within

those twelve (12) months, or within a longer period as agreed to

by

Hawaiian

Electric

and

either

Solar,

Kupehau

party

may.

within one hundred eighty (180) days of such date, issue written

notice declaring the PPA null and void.36
If

a

Commission

approval

order

is

issued

but

then

appealed,

and a non-appealable Commission approval order is not

obtained

within

twenty-four

(24)

months

of

the

Application

Submission date, or within such longer period as Hawaiian Electric
and
then

Kupehau

either

to

Solar may agree

party

may.

by

("PUC Order Appeal

written

notice

Period"),

delivered

within

ninety (90) days of the expiration of the PUC Order Appeal Period,

declare the PPA null and void.3?

^^Application, Exhibit 4 at 3 (citing PPA § 12,3).
^^Application, Exhibit 4 at 3 (citing PPA § 12.6(b)).

^■^Application, Exhibit 4 at 3; see also PPA § 12.6(b).
2020-0138
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Hawaiian

Electric

clarifies

that

" [t] imeframes

for

Commission approval were set based on the Project's schedule.

the need to replace the AES Hawaii coal plant, and the need to
move

forward as

federal

expeditiously as possible to safe harbor the

Investment

Tax

('ITC'),

Credit

among

other things. "3®

In the event Kupehau Solar "is unable to safe harbor the ITC and

the PPA is not declared null and void pursuant to the terms of the

PPA, the contract price negotiated in the PPA will not be increased
or subject to adjustment. "39
Company Right to Declare the PPA Null and Void Prior to

Effective Date: Hawaiian Electric may declare the PPA null and
void prior to the Effective Date for the following reasons:
A.

[Kupehau Solar] implements material changes in
the type of, or performance specifications of,
the equipment that affects the results of the
IRS or project schedule without the consent of
the Company.

B.

breach
of
[Kupehau
Solar]
is
in
PPA
the
of
Sections 22.2{cJ
or
22.2(d)
requiring [Kupehau Solar] to have obtained
certain Land Rights and Governmental Approvals,
or
the
provisions
of
Attachment
G
(Company-Owned
Interconnection
facilities)
requiring the payment by [Kupehau Solar] to

^^Application, Exhibit 4 at 3.
^^Application, Exhibit 4 at 3.

2020-0138
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amounts

Company of certain specified
interconnection facilities.

for

C.

[Kupehau Solar], after making payment for the
interconnection facilities, requests in writing
that Company stop or otherwise delay the
performance of work for which Company received
such payment.

D.

The IRS Letter Agreement is terminated prior to
the
completion
of
the
Interconnection
Requirements Study.

Pricing;

lump sum payment

The payment structure is comprised of a monthly

("Lump Sum Payment"),

which will be made by

Hawaiian Electric to Kupehau Solar in exchange for the right to

Facility's

the

dispatch

In

Production.

Energy

general.

this payment model "provides a contractual vehicle to integrate

more

renewable

energy.

flexibility on the Companies'

provides

ZZ42

grids, and addresses curtailment uncertainty risks . .
The

reflect

Lump

is

Sum Payment

calculated

changes in the estimate of the

Potential ("NEP")

Facility's Net Energy

The NEP represents "the theoretical annual

energy delivery of the
Interconnection

and adjusted to

Facility's

assum.ing

PV System to

'typical'

the

availability

^^Application, Exhibit 4 at 4 (citing PPA § 12.5).
-^Application, Exhibit 4 at 6.

^^Application, Exhibit 4 at 2.
^^Application, Exhibit 4 at 6.

2020-0138
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Point of
and

'representative'

meteorological conditions at the site, with a

The Lump Sum Payment is

probability of exceedance of 95%."^^

expected to be adjusted "from time to time as the MWh value
assigned to the Facility's NEP is reassessed as provided in the
PPA(,]"^® but which will be "mads on the basis of the 'Unit Price'

of

$0.127636877

per

NEP,

kWh of

Kupehau Solar projects

that

111,706 MWh per year.^’^

as

specified

Facility will

the

in

the

have

PPA.

a NEP of

The PPA does not provide for an energy

payment of any kind.^®
Liquidated Damages: If the Facility fails to satisfy one

or

more

of

the

Performance

Metrics,

as

described

below.

liquidated damages will be assessed against the Lump Sum Payment,
and "[t]he Lump Sum Payment, as affected by the availability of
the Facility and other Performance Metrics, has the potential to
be

reduced

down

to

if

zero

the

Facility

is

available

but

^^Application, Exhibit 4 at 6.

^^Application, Exhibit 4 at 6.
^^Application,
Exhibit 1 at 186.

Exhibit

4

at

6-7;

^■^Application, Exhibit 4 at 5.
^^Application, Exhibit 4 at 7.
2020-0138
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see

also

Application,

aspects

other

in

underperforming

as

measured

the

by

Performance Metrics."^®

As provided in the PPA,

to provide Hawaiian Electric

with reasonable assurance that the Facility will be available and

perform

as

required.

the

following

Performance

Equivalent

Availability

Metrics

are utilized:

1.

The

PV

System

Factor

("EAF") Performance Metric is used to evaluate the availability of
the PV System for dispatch by the Company;

2.

The

Performance Metric

Performance

Guaranteed

Ratio

("GPR")

evaluate the efficiency of the

is used to

PV System;

3.

The BESS Capacity Performance Metric is used to

confirm the capability of the BESS to discharge as required by the

terms of the PPA;

4.

The

BESS

EAF

Performance

Metric

is

used

to

determine whether the BESS is meeting its expected availability;
5.

Performance

The BESS Equivalent Forced Outage Factor ("EFOF'*)

Metric

is

used

to

evaluate

whether

experiencing excessive unplanned outages; and

^SApplication, Exhibit 4 at 5.

2020-0138

15

Exhibit 1
Page 18 of 100

the

BESS

is

The BESS Round Trip Efficiency ("RTE'') Performance

6.
Metric

used to determine the energy storage

is

efficiency of

the BESS.so
In the event that Kupehau Solar fails to achieve one or
more of the above Performance Metrics, there is a liquidated damage
amount associated with each failure.si

Liquidated damages relating

to the BESS are calculated on the basis of the BESS Allocated
Portion

the

of

Payment

Sum

Lump

an

for

applicable

three-month period (which is referred to in the PPA as a "BESS
Measurement Period").
Other Adjustments to NEP and Lump Sum Payment;

The Lump

Sum Payment may be adjusted based on the report of the Project's
NEP

by

an

engineer

independent

Kupehau Solar's

construction

operation of the Facility.53

("IE")

financing.

but

at

the

before

close

of

commercial

Hawaiian Electric will receive a copy

of the report of the IE ("IE Energy Assessment Report") that is
provided to the financing parties as part of their standard due

diligence prior to financial closing, which will include a NEP

50 Application, Exhibit 4 at 5? see also PPA §§ 2.4 to 2.10.
5iApplication, Exhibit 4 at 6.

52 Application, Exhibit 4 at 6.
53Application, Exhibit 4 at 8 -
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estimate. 54
is

equal

If the NEP estimate in the IE Energy Assessment Report

to

or

than

greater

NEP

the

estimate

provided

in

Kupehau Solar's RFP Response, the Lump Sum Payment specified in

this Application will apply for the first fifteen

(15)

months

following the Commercial Operations Date.®^ .
However, if the NEP estimate in the IE Energy Assessment
Report

is

less

than

the

NEP

estimate

in

Kupehau

Solar's

RFP Response, Kupehau Solar may either declare the PPA null and
void or accept the IE Energy Assessment Report's NEP estimate.^®

If Kupehau Solar accepts the IE Energy Assessment Report's NEP
estimate: (A) that estimate is used to reduce the Lump Sum Payment

based on the Unit Price during the first 15 months

following

Commercial Operations; and (B) Kupehau Solar shall pay a one-time
liquidated damage amount calculated on the basis of $10/MWh of the

differential between the two NEP estimates.
Hawaii

Tax

Credit

Pass

Through;

Kupehau

Solar

is

required to "use commercially reasonable efforts" to apply for and
obtain the "maximum reasonably available Hawaii Renewable Energy

54 Application, Exhibit 4 at 8.
55Application, Exhibit 4 at 8.
^^Application, Exhibit 4 at 8.
^'^Application, Exhibit 4 at 9.
2020-0138
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Technologies

Income Tax Credit" and pass

through any credits

If Kupehau Solar fails to apply

obtained to Hawaiian Electric.

for and use commercially reasonable efforts to obtain the maximum
reasonably available tax credits^ then Hawaiian Electric will be

entitled

to

liquidated

damages

an

in

amount

equal

to

"thirty percent (30%) of the then applicable tax credit cap set on

a

per

solar

energy

system

per

MW

of

Contract

Capacity. "^8

Hawaiian Electric acknowledges, however, that the likelihood of

Kupehau

Solar

obtaining

Hawaii

Renewable

Energy

Technologies

Income Tax Credits for this Project is not high, given that the

"2020 Hawaii State Legislature recently passed S.B. No. 2820 S.D.2

H.D.2 that will end the State tax credit for utility-scale solar
energy projects over 5

Right of First Negotiation to Purchase the Facility:
Hawaiian Electric shall have the right of first negotiation prior

to the end of the Term and option to purchase the Facility from
Kupehau Solar, and in some circumstances, also have the right of

first negotiation to purchase the Facility if Kupehau Solar wishes

to assign its interest in the Facility or effect a change of

58Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 8.
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Additionally, "in the event that Hawaiian Electric is

control.

subject to consolidation under FASB ASC 810,

with

respect to

[Kupehau Solar] and the Facility, in addition to such other efforts

.

shall effectuate a

[Hawaiian Electric and Kupehau Solar]

.

Hawaiian Electric

sale of the Facility to Hawaiian Electric."®^

clarifies that any circumstance leading up to the purchase of the

Facility by Hawaiian Electric "shall be subject to application to
the

Commission

for

and.

approval.

prior

to

consummation.

formal Commission approval of such purchase. "62
Compliance with Laws and Regulations; Kupehau Solar is

responsible for obtaining, at its expense, any and all necessary
government

perm.its.

construction

and

approvals.

and

of

the

operation

land

rights

the

for

Prior

Facility.

to

commencement of construction of the Facility, Kupehau Solar shall

provide

all

government

necessary permits.

approvals

and

land

rights for construction.®^

^^Application,
Attachment P.

Exhibit

4

at

9;

see

also

PPA

^^Application, Exhibit 4 at 9 (citing PPA § 24.5).

®2 Application, Exhibit 4 at 9.
^^Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10.
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§

19.1,

Site Restoration: After termination of the PPA, or if
the

PPA

request.

is

and void,

declared null

Kupehau

at

Solar will.

its

upon

Electric's

Hawaiian

expense:

remove

(A)

all

Hawaiian Electric-owned and Kupehau Solar-owned Interconnection

Facilities from the Project site, and recycle such Facilities to

the fullest extent possible; and (B) restore the land where the
Facility was located to its condition prior to construction.
Company

Dispatch:

Hawaiian

Electric

will

have

the

contractual and operational discretion to dispatch the Facility,
which includes the PV system and BESS, in its preferred manner/®
Credit Assurance

Security:

and

Hawaiian

Electric

is

required to post and maintain Development Period Security and
Operating Period Security.®’’

Guaranteed

Milestones

and

Commercial

Ooeration:

Kupehau Solar must meet agreed upon Guaranteed Project Milestones
as set forth in the PPA.®®

subjects

Kupehau

Solar

to

Failure to meet project milestones
Daily

Delay

Damages

and

potential

early termination.®®

^^Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10.

®'’Appl i cation, Exhibit 4 at 11.
^^Application, Exhibit 4 at 11 (referencing PPA § 13).
^^Application, Exhibit 4 at 11.
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Community Outreach Plan:

Kupehau Solar shall develop

and provide a community outreach and communications plan prior to

the Execution Date that must be made publicly available on a

project-specific website for the Term of the PPA.'^®

Kupehau Solar

must also consider the Project's potential impacts on historical
and cultural resources and determine if any action should be taken

to protect native Hawaiian rights.

II.

PARTIES' AND PARTICIPANT'S POSITIONS

A.
Hawaiian Electric
Hawaiian Electric provides a number of justifications in

support of its Application, including:
Proj ect

are

" [Power

consistent with

Supply

Improvement

the

(1) both the PPA and the

Hawaiian

Plan

Electric

('PSIP')]

Companies'

Update

Report:

December 2016" and Commission's Inclinations; (2) the Project was
selected through a competitive procurement process; (3) the PPA is

expected to provide bill savings to Hawaiian Electric customers
over the contract Term;

(4) the PPA will reduce customer exposure

■^^Application, Exhibit 4 at 12.
■^^Application. Exhibit 4 at 12.
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to

fuel price volatility;

the Project will help meet the

(5)

(6) the Project

State's energy policy objectives and RPS goals;

provides essential Grid Services as defined in the Integrated Grid

Planning

(7)

process;

consumption

Electric's

Hawaiian

by

will

Facility

the

fossil

reduce

fuel

units;

generating

and (8) the PPA incorporates the Renewable Dispatchable Generation

ability

that

mechanism

contracting

leverage

to

will

maximum

from

value

the

on

improve

and

this

Company's

subsequent

renewable resources.

Hawaiian
Inclinations.

Electric's

and

PSIP

the

Commission's

Hawaiian Electric states that the PPA is "consistent

with the Hawaiian Electric Companies' PSIP objectives, which set
forth

the

Companies'

intention

competitively procure

to

new

grid-scale generation resources through detailed plans and actions
for the years 2017 to 2021.

Hawaiian Electric further states

that the PPA is consistent with the Commission's Inclinations,

which "offered 'perspectives on the vision, business strategies

and

regulatory

policy

changes

required

to

align

the

’^Application at 3-5,
’^Application at 12.
’^S£e In re Hawaiian Elec. Co., Inc.
• ,r Docket No. 2012-0036,
filed
on
April
28, 2014, Exhibit A
Decision and Order No. 32052,
("Commission’s Inclinations")."
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Hawaiian

Electric

Companies'

business

with

model

customers'

interests and the state's public policy goals [r ]' • • • [and] urged

the Hawaiian Electric Companies to seek higher penetrations of
lower-cost renewables and to lower fuel costs in existing power
According to Hawaiian Electric, the PPA will increase

plants. "■'5

renewable energy generation and decrease the amount of fossil fuel

consumption by existing power plants, resulting in lower fossil
fuel purchases.’’^
Result of Competitive Procurement.

notes

that

the

Project

was

selected

Hawaiian Electric

through

a

competitive

procurement process with defined targets and operation dates.

For example, for Oahu, Hawaiian Electric "sought Proposals for the
capability

( 'MWh/year' )

to

provide

of

approximately

variable

renewable

delivered to the Company's system. "78

1,300,000

MWh

dispatchable

per

year

generation

This process enabled the

Company to select the Project (as part of a portfolio of projects)

’'^Application at 3 (citing Commission's Inclinations at 1).
■'^Application at 9.
■'■'Application at 9.

■'^Application, Exhibit 2 at 6.
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to

deliver

the

contemplated by the

benefits

Stage

2

RFP

at

competitive prices."^®
Bill

Savings

for

Hawaiian

Electric's

Customers.

Because the Unit Price of the Project is fixed (and not tied to

the price of fossil fuels).

it is expected to result in bill

savings to Hawaiian Electric's customers over the Term of ths PPA.
Hawaiian Electric estimates that as a result of the PPA, a typical

residential customer consuming 500 kWh per month of electricity
could save approximately $0.12 per month on average during the

Term of the PPA.

On a portfolio basis with the other projects

selected in the Company's Phase 2 RFPs for Oahu, Hawaiian Electric

estimates that a typical residential customer consuming 500 kWh
per month could save approximately $0.99 per month on average.

Reduced Customer Exposure to

Fuel

Price Volatility.

Hawaiian Electric asserts that the PPA reduces customer exposure
to volatility in fuel prices by de-linking the PPA pricing from
fossil

fuel over the Terra of the contract and by adding more

renewable

generation

that

displaces

■^^Application at 9.
^^Application at 10-11.
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fossil

fuels.

As

such.

customers "will not be subject to bill increases with rises in the
price of fossil fuel."®^

Hawaiian Electric states that "[t]he

Increase in RPS.

renewable energy to be purchased from the Facility pursuant to the

PPA will

assist

Hawaii's

RPS

Hawaiian Electric

goals.

Hawaiian

in

achieving the

Electric

estimates

State

that

of
the

Facility can potentially contribute up to 1.70 percentage points
of the

Company's

2025 RPS

and

1.30 percentage points

of the

Hawaiian Electric Companies' consolidated 2025 RPS.^^
Essential Grid Services.

Hawaiian Electric states that

the Project is advantageous because it enables the Company to
the

dispatch

Facility's

available

energy

in • real

time.

thereby "allowing the Facility to potentially contribute to many

of the grid services as proposed in the Integrated Grid Planning
process

traditionally

generation.

provided

by

conventional

synchronous

According to Hawaiian Electric, the Company "will

be able to dispatch energy from the Project's PV or storage system
as needed to service customer demand outside solar production

^^Application at 12.
®2Application at 11.
^^Application at 11.
^^Application at 9,
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hours.

and to provide replacement reserves. "85
energy and grid services

Facility to provide

resources.

This allows the
from renewable

rather than relying on fossil fuel from conventional

generating units to provide these services. 8€
Fuel

Fossil

Reduced

Consumption.

The

Proj ect

is

estimated to avoid fuel consumption over the life of the PPA with

a reduced consumption of Low Sulfur Fuel Oil by 1,174,014 barrels;
Diesel Fuel by 307,148 barrels;

and Ultra-Low Sulfur Diesel by

2,023,931 barrels.37

Renewable

Generation

Dispatchable

PPA.

Hawaiian

Electric states that "[tjhe PPA was based on the model Renewable

Dispatchable Generation PPA filed with the Stage 2 RFP
[s]pecific terms and conditions

insurance.

Company

.

.

.

[whose]

contain indemnification.

and other provisions that will serve to protect the

and

its

customers

from

certain

risks.''88

Further,

Hawaiian Electric states that it negotiated significant provisions

to ensure capabilities of the Facility when dispatched throughout
the Term of the PPA.ss

85Application at 9.
88Application at 10.
87Application, Exhibit 3 at 3.

88Application at 10.
89Application at 10.
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B.

Consumer Advocate
The

Electric's

Hawaiian

Consumer

recommends

Advocate

PPA-related

Advocate

(1) the procurement process;

to

recommendation.

this
that

states

approving
subject

requests.

reaching

In

conditions.

certain

the

Consumer

it

considered:

(2) the pricing, bill impacts, and

net benefits associated with the PPA; (3) the terms and conditions

of the PPA;

(4) community outreach; and (5) the Project's effect

on the State's reliance on fossil fuels, greenhouse gas

("GHG")

emissions. and contribution to the RPS.^^

Notwithstanding

Consumer

the

Advocate's

concerns

regarding issues raised by the 10 in its Oahu Phase 2 RFP 10
Report,the reasonableness of the Lump Sum Payments, the lack of

near-term

bill

savings

benefits.

and

certain

ambiguities

in

Hawaiian Electric's GHG analysis, the Consumer Advocate concludes

30See Consumer Advocate's SOP at 1-2.
s^Consumer Advocate's SOP at 11.

s^See
"The
Independent
Observer's
Report
Regarding
Hawaiian Electric Companies' Request for Proposals for Variable
Renewable Dispatchable Generation and Energy Storage on Oahu,"
in Docket No. 2017-0352, filed on October 21, 2020 ("Oahu Phase 2
RFP 10 Report").
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that "there does not appear to be any 'fatal' flaws in the areas

discussed above.
The Consumer Advocate therefore recorainends, subject to

certain conditions:

(1)

approving the PPA between Kupehau Solar

and Hawaiian Electric, dated September 15, 2020; (2) finding that
the

purchased

power

in

arrangements

the

PPA

are

reasonable.

with explicit consideration of the effect on the State of Hawaii's
reliance on fossil fuels on price volatility, export of funds for

fuel imports.

fuel supply reliability risk,

and GHG emissions;

(3) authorizing Hawaiian Electric to include all payments for
energy

and

non-energy under

the

PPA,

including

the

Lump Sum

Payments and related revenue taxes. in Hawaiian Electric's PPAC to

the extent such costs are not included in Hawaiian Electric's base

rates;

and (4) approving the proposed accounting and ratemaking

treatment for the purchased power expenses under the PPA.®The

Consumer

Advocate

recommends

the

following

conditions be included in any approval granted by the Commission:

1.

Hawaiian Electric shall file copies of all
invoices
relating
to
the
engineering,
procurement, construction, and maintenance
associated with the PPA no later than sixty
(60) days after the Commercial Operations
Date, as well as file Kupehau Solar's income
statements or results of operations related to

®3Consumer Advocate's SOP at 37.
®^Consumer Advocate's SOP at 1-2 and 41-42.
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the PPA that will allow the Commission and the
Consumer
Advocate
to
evaluate
the
comparability of the Project's actual results
to the pro forma information;

2.

To the extent additional information is
necessary in connection with the above
condition, the Consumer Advocate be allowed to
issue IRs to Kupehau Solar as a participant in
this proceeding;

3.

As it relates to future procurement processes,
bidders be required to file the pro forma
information
related
to
their
project,
in addition to copies of any supporting
documentation (e.g.,
(e.g.. copies of leases, EPC
contracts, etc.) - including native files with
formulas intact - to support its bid price;

4.

Hawaiian Electric shall file, within 15 days
of any missed Guaranteed Project Milestone,
the milestone missed, the reason(s) why the
milestone was missed, as well as measures the
Company believes will address the delay,
including preventing similar delays for the
same or other projects in the future;

5.

Hawaiian Electric shall file periodic analyses
that support a finding that the Project is
being used and dispatched in a manner to
maximize the benefits to customers;

6.

All completed environmental assessments that
will
be
used
to
develop
a
detailed
decommissioning plan and methodology should be
in place to determine if the land has been
restored to its condition prior to the
development and construction of the Project;
and

7.

The two issues identified by the IO in the
Oahu Phase 2 RFP IO Report be addressed for
future RFPs.35

s^Consumer Advocate's SOP at 37-38.
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The Consumer Advocate does not object to the inclusion

of the PPA payments in Hawaiian Electric's PPAC, to the extent
such costs are not included in another cost recovery mechanism.
obj ect

not

does

Advocate

Consumer

The

to

Hawaiian Electric's proposed ratemaking treatment, but argues that

conducted

Company

the

"as

evaluation.

preliminary

a

which considered the PV system not to contain a lease, while the
BESS was determined to contain a lease, to the extent that there

are any changes to those determinations, the Company should report
such

changes

and

any

associated

changes

to

the

regulatory

asset/liability and ratemaking treatment. ZZ97

C.
Kupehau Solar

In its SOP, Kupehau Solar requests that the Commission
"find

that

including

the

the

purchased

Lump

Sum

power

arrangements

Payments,

are

under

prudent

and

the
in

PPA,

the

public interest (considering HRS § 269-6 in particular), and that
the

PPA

should be

approved. ZZ38

In

Kupehau Solar states:

®®Consumer Advocate's SOP at 39.

^‘^Consumer Advocate's SOP at 41.
^^Kupehau Solar's SOP at 3.
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support of

its

position.

2020-0138

1.

The PPA was the result of arms-length
Solar
and
negotiations
between
Kupehau
four-month
Hawaiian
Electric
during
a
timeframe ending in September 2020;

2.

The certainty of the monthly Lump Sum Payment
for
allows the Proj ect to be eligible
from
criteria
preferred
underwriting
allows
turn,
which,
in
financiers
Kupehau Solar to offer lower prices than would
have otherwise been possible;

3.

The Stage 2 RFP specifically required that
pricing provided by bidders not assume the
receipt of any Hawaii State tax credits and
any such credit that is received must be
passed
through
to
ratepayers
with
Kupehau Solar being required to pay liquidated
damages in the event it is determined that
Kupehau Solar did not make reasonable efforts
to obtain any State tax credits that may be
available in the future;

4.

The PPA has more stringent requirements for
certain performance
thresholds
and more
extensive technical requirements than the
Stage 1 RFP PPAs;

5.

The Project will result in cost savings to a
typical
residential
Hawaiian
Electric
customer in Oahu of $0.12 on average during
the term of the PPA;

6.

Besides offering a structure that allows for
lower pricing and ultimately cost savings to
ratepayers,
the
PPA
also
ensures
that
ratepayers are not paying for services or
capacity that it is not receiving;

7.

The Project's BESS will allow the Project to
store PV energy that cannot be readily
accepted by the Hawaiian Electric grid as it
is
produced,
as well
as perform grid
services that was traditionally provided
by conventional synchronous generation;
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8.

The Project will assist Hawaiian Electric in
achieving the State of Hawaii's RPS goals;

9.

The Project will contribute to a
environment for the island of Oahu;

10.

Kupehau Solar has made substantial progress
development
towards
completion
of
its
activities to-date; and

11.

The Project is supported by the local
significant
and
will
include
community
community benefits.®®

Kupehau

Solar

requests

also

that

in

cleaner

the

event

a

138 kV above-ground line extension is deemed necessary, that the
Commission "find that [a 138 kV] above-ground line extension is in

the public interest.
In response to the Consumer Advocate's recommendation

made in other dockets that any approval be conditioned on the
filing of invoices related to the construction and operation of

the

Seller's

facilities.

as well

as

financial

statements and

results of operations, Kupehau Solar requests that the Commission

"approve the PPA without imposing such reporting conditions on
[Kupehau Solar]. "101

®5Kupehau Solar's SOP at 6-14.
^o^Kupehau Solar's SOP at 3.
lo^Kupehau Solar's SOP at 16.
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D,
Hawaiian Electric^s Reply

In its Reply, Hawaiian Electric "generally agrees with

.

the

. recommendations made by the Consumer Advocate in its

SOP. "102

Consumer

With

regard

Advocate's

the

to

SOP,

conditions

Hawaiian

in

proposed

Electric

the

them

addresses

as follows:

Re: filing of Project invoices and Seller's income

(1)

or

statements

results

operation

following

the

Commercial

Hawaiian Electric "does not object to this

Operations Date.
recommendation

of

in

concept,"

but

contends

that

"[s]Ince

[Kupehau Solar] will maintain such information, . . . the condition
should apply to [Kupehau Solar], which is a participant in this
proceeding. "103

Hawaiian Electric also observes that Kupehau Solar

can designate this information as confidential. if desired.104

(2)
information

Re:

related

requiring

bidders

to

submit

the

Proj ect

in

future

to

pro

forma

procurement

processes, with supporting documentation.
Hawaiian Electric agrees with this recommendation and

adds that. "(h]aving now completed the RFP process of Stage 2,
io2Hawaiian Electric's Reply at 1-2.

lO^Hawaiian Electric's Reply at 5.

lo^Hawaiian Electric's Reply at 5.
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the Companies confirm that requiring a complete pro forma would
have been beneficial to the process and allowed for a more informed

evaluation of developers' proposed projects. /Z105

Hawaiian Electric

notes that it had planned to include such a requirement in their

2

Stage

however,

RFPs;

under

Commission

guidance.

removed

the requirement.

(3)
within

fifteen

Re:

Hawaiian

requiring

(15)

days

any

of

missed

Electric

to

Guaranteed

file.
Project

Milestone, the milestone missed, the reason why the milestone was

missed.

and any measure to mitigate the impact

(Including in

the future).
Hawaiian Electric does not object to this condition.
but recommends a filing timeframe of twenty-five (25) days after

a

missed

Guaranteed

Proj ect

Milestone

instead

to

align

with Kupehau Solar's ten-day grace period before being assessed

Daily Delay Damages.lO’

^osRawaiian Electric's Reply at 6.

(citing
^°®Hawaiian
Electric's
Reply
at
6
Docket
No. 2017-0352, Order No. 36356, "Providing Guidance on the Hawaiian
Electric Companies' Phase 2 Draft Requests for Proposals for
Dispatchable and Renewable Generation," filed on July 10, 2019),
i°^Hawaiian Electric's Reply at 7.
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Re:

(4)

requiring Hawaiian Electric to file periodic

analyses to support a finding that the Project is being used in a
manner that maximizes benefits to customers.

Hawaiian Electric states that the Application identifies
the numerous benefits of the Project and PPA, and it is already
required to provide information relating to the use and dispatch

of

in

Facility

the

reports

filed

in

Docket

Nos.

2017-0213

and 2011-0206.108

Re:

(5)
plan.

environmental assessments and decommissioning

Hawaiian Electric states that "it would not be prudent to

only use environm.ental assessments prepared prior to development

and construction of the Project as the basis for the Project's
decommissioning plan" to determine if the Project site has been
restored

to

its

construction. w®

condition

prior

to

the

development

Hawaiian Electric states:

Since further assessment of potential impacts
to the land will continue to be refined
throughout
the
[P]reject
development,
environmental study and permitting processes,
a
detailed
decommissioning
plan
and
methodology . . . has not yet been developed.
Any such plan would require an assessment of
the Company's needs for the interconnection
facilities and the environmental laws in
effect at the time of decommissioning, and

Hawaiian Electric's Reply at 7-10.
io®Hawaiian Electric's Reply at 10.
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and

the

thus cannot be committed prior to
Project's development and construction.
Re;

(6)

of

30-31

pages

Consumer Advocate's Statement of Position.

pages

30-31

Hawaiian

of Attachment 1

Electric

states

to

that

the

it

to

Attachment

In connection with

Consumer Advocate's

will.

the

other

among

SOP,

things.

"attempt to include more specific information related to other
renewable

technologies,

such

as

biofuel

or

other

firm

type

generators, for any future, renewable, technology-agnostic RFP."^^^
Hawaiian Electric "supports the

Reply to the Seller.
SOP

filed

by

participant

[Kupehau

Solar]

to

the

extent

Kupehau Solar recommends approval of the PPA and the purchased

power arrangements under the PPA[,]" but "takes no position" as to
Kupehau Solar's other arguments.^^2

i^^Hawaiian Electric's Reply at 10-11.
^^^Hawaiian Electric's Reply at 12.

ii2Hawaiian Electric's Reply at 8 and 12-13.
2020-0138
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III.

DISCUSSION

A.

Legal Authorities

Generally,

rate

the

upon

agreed

between

Hawaiian Electric and Kupehau Solar pursuant to the PPA are subject
to review under HRS § 269-27,2(c), which provides:
The rate payable by the public utility to the
producer for the nonfossil fuel generated
electricity supplied to the public utility
shall be as agreed between the public utility
and the supplier and as approved by the
[Commission] provided that in the event the
public utility and the supplier fail to reach
an agreement for a rate, the rate shall be as
prescribed by the [Commission] according to
the
powers
and
procedures
provided
in
[HRS § 269] .
The [C]ommission’s determination of the just
and reasonable rate shall be accomplished by
establishing methodology that removes or
significantly reduces any linkage between the
price of fossil fuels and the rate for the
nonfossil
fuel
generated
electricity to
potentially enable utility customers to share
in the benefits
of
fuel
cost
savings
resulting from the use of nonfossil fuel
generated electricity.

Additionally,

HAR

§

6-74-22

states

that

rates

purchases shall:

(1)

2020-0138

Be just and reasonable to the electric
consumer of the electric utility and in the
public interest;
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for

qualifying
production

(2)

Not
discriminate
against
cogeneration
and
small power
facilities; and

(3)

Be not less than one hundred per cent of
avoided
cost
for
energy
and
capacity
purchases to be determined as provided
in [HAR] § 6-74-23 from qualifying facilities
and not less than the minimum purchase rate.

Concomitantly,

HAR § 6-74-22

does

not

HAR

§

prohibit

6-74-15(b)(1)

an

electric

provides
utility

or

that
any

qualifying facility from agreeing to a rate for any purchase,

or terms or conditions relating to any purchase, which differ from
the rate or terms or conditions which would otherwise be required

by HAR § 6-74-22.
Relatedly, HRS § 269-16.22 states:
All purchase power costs, including costs
related
to
capacity,
operations
and
maintenance, and other costs that are incurred
by an electric utility company, arising out of
power purchase agreements that have been
approved by the [Commission] and are binding
obligations on the electric utility company,
shall be allowed to be recovered by the
utility from the customer base of the electric
utility company through one or more adjustable
surcharges, which shall be established by the
[C]ommission. The costs shall be allowed to
be recovered if incurred as a result of such
agreements unless,
after review by the
[Commission], any such costs are determined by
the [C]ommission to have been incurred in bad
faith, out of waste, out of an abuse of
of
law.
discretion,
or
in
violation
For purposes of this section, an "electric
utility company" means a public utility
company as defined under section 269-1,

2020-0138
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for the production, conveyance, transmission,
delivery, or furnishing of electric power.

Similarly, HAR § 6-60--6(2) states that "[n]o changes in

the fuel and purchased energy costs may be included in the fuel

adjustment clause unless the contracts or prices for the purchase
of such fuel or energy have been

previously approved or filed

with the [Cjommission."

HRS § 269-6(b) further provides:

The (Commission] shall consider the need to
reduce the State's reliance on fossil fuels
through
energy efficiency and increased
renewable energy generation in exercising its
authority and duties under this chapter.
In
making
determinations
of
the
reasonableness of the costs of utility system
capital
improvements
and
operations,
the [Clommission shall explicitly consider,
quantitatively or qualitatively, the effect of
the State's reliance on fossil fuels on price
volatility, export of funds for fuel imports,
fuel supply reliability risk, and greenhouse
gas emissions. The [C]ommission may determine
that short-term costs or direct costs that are
higher
than
alternatives
relying
more
heavily on fossil fuels are reasonable,
considering the impacts resulting from the use
of fossil fuels.

B.

Procurement of the Project

The
Hawaiian

Electric

procurement to

2020-0138

PPA filed in this docket

Companies'

acquire new,

second

is

the

round

result

of

of the

competitive

dispatchable and renewable energy
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resources for Oahu, Maui,

focus

of

Docket

and Hawaii Island, which has been the

2017-0352.^13

No.

In

Docket

No.

2017-0352,

the Commission stated its intent;
[T]o ensure that each competitive bidding
process
is
fair
in
its
design
and
implementation so that selection is based on
the merits; that projects selected through a
competitive bidding process are consistent
with the utility's PSIPs; that the utility's
actions represent prudent practices; and that
throughout
the
process,
the
utility's
interests
are
aligned
with
the
public interest
The PPA with Kupehau Solar represents one of several

competitively procured,
purchase

agreements

competitive bidding.n®

renewable dispatchable generation power

resulting

from

this

second

round

of

Collectively, these projects, if approved.

ii3see Application at 12-13 and Exhibit 2; see generally,
Docket No. 2017-0352; see also. Docket Nos. 2020-0136, 2020-0137,
2020-0133,
2020-0140,
2020-0141,
2020-0142,
and
2020-0143
Proceedings).
("Stage 2" or "Phase 2" Proceedings).
Negotiations with other
renewable project developers that were selected from the second
round of competitive bidding are still ongoing and may result in
additional power purchase agreements.

ii-’Docket No. 2017-0352, Order No. 35286, "Approving the
Hawaiian Electric Companies' Proposed Final Variable Requests for
Proposals, With A Modification," filed on February 20, 2018
("Order No. 35286"), at 8 (quotation marks omitted).
iiSSee Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0139,
2020-0140, 2020-0141, 2020-0142, and 2020-0143. Negotiations with
other renewable project developers that were selected from the
second round of competitive bidding are still ongoing, and may
result in additional power purchase agreements.
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would provide approximately 300 MW of new renewable generation and

about 2,000 MWh of storage across the Hawaiian Electric Companies'

service territories^ and are expected to lower electricity bills.

on average, approximately $1 per month on the islands of Oahu and
When taking the first round of competitive procurement

Maui.

into account,

which produced eight similar solar plus storage

project applications in 2018, and seven of which were approved in

201&,^^’’ the past several years have represented a monumental shift

in the electrical energy landscape in Hawaii towards reaching 100%

renewable

generation

energy

in

accordance

with

State's

the

Renewable Portfolio Standards
The Commission '"has repeatedly expressed that

execution of the

competitive procurement process

timely

is a central

objective of this proceeding[,]" where projects that come on-line
sooner

result

in

the

"delivery

of

savings

to

customers

more quickly. " 11&

^^^https://www.hawaiianelectric.com/new-renewable-projeotssubmitted-to-regulators-wlll-produce-lower-cost-electricityadvance-clean- energy (accessed October 15, 2020) .

Commission issued a Decision and Order regarding the
Paeahu Solar project in Docket No. 2018-0433 on October 15, 2020,
which
is
currently
the
subject
of
a
pending
motion
for reconsideration.
iiSSee HRS § 269-92.

Order No.. 36604, "Establishing
ii^Docket No.
2017-0352,
Hawaiian Electric
for the
Performance Incentive Mechanisms
2020-0138
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Notwithstanding the foregoing, the Commission also said
that, "while the existence of a competitive bidding process helps

to provide assurances that a bid is selected 'fairly,' this does
not

act

as

a

substitute

Consumer Advocate's,
determining

whether

the

for

review

independent
to

[C3ommission's.

approve.

or

of

the

recommend

or

evidence

approval

the

in

of.

a proposed PPA."i2o

C.
Addressing the PPA

1.
Material PPA Terms and Conditions
a.

Pricing Provisions

Lump Sum Payment.
Payment

is

payable

to

As described above.

Kupehau

Solar

on

a

the Lump Sum

monthly basis

and

calculated by multiplying the Unit Price by the NEP, which is then
offset by Liquidated Damages, if applicable.

Companies'
at 25,

Phase 2 Requests for Proposals"

i20ord€r No. 36169 at 10.
2020-0138
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The Unit Price is

("Order No,

36604")

fixed

at

per

0.127636877

kWh

NEP,

of

or

approximately

$0.13 per kWh, for the Term of the PPA.121
In its SOP, the Consumer Advocate notes that "the pricing

and estimated bill impacts of the [Project] were not as favorable

as compared to Docket No. 2020-0140 and as compared to Phase 1 RFP

pricing[,1"122 ^^d that "approving this project would likely mean
that

customer

[P] reject. "123

bills

will

over

increase

The Consumer Advocate,

the

however.

life

of

the

also notes that

"the overall bill impact and estimated net system benefits for the
overall portfolio of projects selected for Oahu results in savings

and benefits to customers[,]"124 and that "there are other factors

that should be considered in evaluating this

[P]reject and will

not object to this [P]roject based solely on the observation that

higher customer bills are likely due to this [P]reject. "125
The

concerns

proj ects

Commission

acknowledges

the

Consumer

Advocate's

regarding the price of the Project relative to other
procured

under

this

competitive

solicitation.

i2iApplication, Exhibit 1 at 186, and Exhibit 4 at 6.

i22consumer Advocate's SOP at 13.
i23consumer Advocate's SOP at 18.

i24consumer Advocate's SOP at 13.
i25consumer Advocate's SOP at 18.
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The Commission,

however,

notes that while the Project does not

appear to deliver "near-term bill saving benefits'' to ratepayers.

over the course of the PPA Term, the typical residential ratepayer
using 500 kWh per month should ultimately save an estimated $0.12
on monthly electricity payments.^26

Furthermore, the Commission

finds that a fixed Unit Price throughout the PPA term is reasonable

and

in the public interest,

in part because the

fixed price

provides more certainty and less price volatility than fossil fuel
prices.

NEP.

The NEP is defined by the PPA as:

The estimated single number with a P-Value of 95
for the annual Net Energy that could be produced by
the Facility based on the estimated long-term
monthly and annual total of such production over a
ten-year period and as further described in
Section 1(a)(Net Energy Potential and ths Intent of
the Parties) of Attachment U (Calculation and
Adjustment of Net Energy Potential).
The Net
Energy Potential is subject to adjustment as
provided in Attachment U
but in no
circumstances shall the Net Energy Potential exceed
the NEP RFP Pro j ection. ^2?

^267s^ppiication at 3-4.

^2‘^Application. Exhibit 1 at 171.
"Net Energy," in turn,
is defined as "[t]he total quantity of electric energy (measured
in kilowatt hours) produced by the Facility over a given time
period and delivered to the Point of Interconnection, as measured
by the revenue meter.
'Net Energy' is the equivalent of
'Actual Output.'" Id.
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In more colloquial terms,

represents

theoretical

the

as noted above,

annual

energy

"[t]he NEP

delivery

of

the

[Project]'s PV system to the Point of Interconnection assuming

and

availability

'typical'

'representative'

meteorological

conditions at the site, with a probability of exceedance of 95%."^28

In its RFP Proposal, Kupehau Solar projected that the Project would

have a NEP of 111,706 MWh per year.^^s
The NEP is subject to adjustments during the Term of the

PPA.

The first assessment will occur prior to Commercial Operation

of the

at the close of Kupehau Solar's construction

Project,

financing, following receipt of the Independent Engineer {"IE")'s

Energy

Assessment Report

("IE Assessment Report"), which will

include the IE's own NEP estimate.

If the IE's NEP estimate is

"equal to or greater than the NEP estimate provided in the Seller's

RFP Response, the Lump Sum Payment specified in this Application
will

apply

Operations.

for

the

first

15

months

following

Commercial

If the IE's NEP estimate is less than the estimate

in Seller's RFP Response, Seller may either declare the PPA null

and void or may accept the IE's NEP estimate; however, if Seller

^28Application, Exhibit 4 at 6.

^29Application at 2, and Exhibit 1, Attachment U, Section 1(b).
i^OApplication, Exhibit 4 at 8,

^^lApplication, Exhibit 4 at 8.
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accepts the IE's NE? estimate, the IE's NEP estimate will be used

to determine the Lump Sum Payment during the

first 15 months

following Commercial Operations and Seller must pay a one-time

Liquidated Damages penalty (calculated on the basis of $10/MWh of
the differential between the Seller's NEP estimate and the IE's

NEP estimate). ^32

Thereafter, evaluators may conduct subsequent

operational energy production reports ("OEPR"), which may trigger

further recalculations of the Lump Sum Payments.
Thus, although the NEP may be adjusted at certain times
as specified by the PPA,
specified by the

RFP

PPA caps the NEP at the amount

the

(i.e..

Proposal

111,706

MWh per year).

Applying the PPA's Unit Price of $0.127636877/kWh, the maximum

Lump

Sum

Payment

under

the

PPA

is

$14,257,805

per

year.

or $1,188,150 per month.
Upon considering the PPA's NE? (which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of the
PPA), the Commission finds that the Lump Sum Payment is reasonable
because placing a maximum amount payable on the Lump Sum Payment

i32Application, Exhibit 4 at 8-9.

Application, Exhibit 1, Attachment U.
^^^Expressed as a mathematical equation:
($0.127636877 per
kWh X 1,000) X 111,706 MWh per year = $14,257,805 per year.
$14,257,805 per year/12 months = $1,188,150 per month.
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provides more certainty and comparatively less price volatility to
fossil fuel prices.
Moreover, based on the Lump Sum Payment for this Project,

Hawaiian Electric anticipates that a typical residential ratepayer

using 500 kPTh per month will save an estimated $0.12 on monthly
electricity payments over the course of the PPA.^^®
Liquidated Damages.

As stated above in Section I.D., Liquidated Damages have
the potential to reduce the Lump Sum Payment down to zero if the
Project is completely unavailable or underperforming as measured

by the Performance Metrics.
these

For the PV system of the Project,

Performance Metrics include:

(a)

the

PV EAF Performance

Metric, which evaluates the availability of the PV system for

dispatch by Hawaiian Electric; and (b) the GPR, which evaluates
the efficiency of the PV system. 137

Regarding
include:

the

BESS

system.

the

Performance

Metrics

(a) the BESS Capacity Performance Metric, which confirms

the capability of the BESS to discharge energy as required under
the

terms

of

the

PPA;

(b)

the

BESS

EAF

Performance Metric,

i35See HRS § 269-6{b).

i3®Application at 3-4.
^^'^Application, PPA § 2.4-2.6, and Exhibit 4 at 5.
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determines

which
expected

availability;
evaluates

which

whether

(c)

whether

unplanned outages;

excessive

BESS

the

the BESS

EFOF

the

BESS

and

(d)

is

meeting

its

Performance Metric,
is

experiencing

the BESS RTE Performance

Metric which is used to determine the energy storage efficiency of
the BESS.13®

Liquidated Damages are assessed based on three-month

periods (i.e. the BESS Measurement Period).
The Commission finds that these Performance Metrics will

collectively provide cost savings to ratepayers, as well as ensure
that ratepayers are not paying for services or capacity if the PV

system or the BESS do not meet their expected capability (as noted

above, the NEP for the Project is estimated at 95% capability which

will be backstopped by these Performance Metrics).

b.

Nature of the PPA
The PPA is essentially a capacity contract, under which

Hawaiian Electric agrees to pay Kupehau Solar a monthly Lump Sum
Payment in exchange for the "dispatch rights over the [Project]

(both generation and storage). "140

Consequently, as noted by the

i38Application, PPA § 2.7-2.10, and Exhibit 4 at 5.
i39Application, Exhibit 4 at 6.
i^OApplication at 2.

2020-0138

48

Exhibit 1
Page 51 of 100

Consumer

Advocate,

"as

long

as

capacity

the

available.

is

[Hawaiian Electric] will make payments, even if [it is] unable or
decides not to take any energy. "141

the

need

for

a

proj ect's

"In other words, regardless of

capacity

or

customers will still bear the cost of the [P]reject. "142
Performance

Metrics

and

Liquidated

Damages

energy.

available

may

While the

offset

the

Monthly Lump Sum payments, in the event no Liquidated Damages are

assessed, Hawaiian Electric is required to pay the full amount of
the Monthly Lump Sum, regardless if Hawaiian Electric is capable

of dispatching all of the Project's energy during that month.

Notwithstanding

the

Consumer

Advocate's

concerns.

upon reviewing the record and considering the circumstances of
this particular Project, the Commission finds that the capacity

contract nature of the PPA is reasonable.

First, the Commission

notes that the PPA represents a relatively new model of PPA which.

as acknowledged by the Consumer Advocate, "represents an evolution
from earlier contracts," and eliminates a number of less desirable
provisions.

including

seniority

curtailment.

and Risk-Adjusted Pricing ("RAP").^^^

i^^Consumer Advocate's SOP at 20.
i^^consumer Advocate's SOP at 20.

i43see Consumer Advocate's SOP at IS.
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evergreen

terms.

The

Commission

were

provisions

that

notes

undesirable

to

due

these

previously-included

impacts

the

they had

on

curtailment of renewable energy.

Under prior PPAs, the seniority

curtailment

that

provision

provided

renewable

PPAs

would

be

curtailed on a seniority basis in reverse chronological order.

the utility would "curtail deliveries of electric

As a result,
energy

power

from

chronological

agreements

purchase

seniority date

first.

with

and

the

most

deliveries

recent

under ths

earliest power purchase agreements last[,]"^^® which ultimately
meant that the newer, more efficient projects were curtailed first.
while

In

this

less

older,

addition

to

provision

Producers

efficient

curtailing more

also

("IPPs")

discouraged

from

were

proj ects

efficient
potential

entering

into

curtailed

last.

renewable projects.
Independent

PPAs

with

Power
the

Hawaiian Electric Companies, as the IPPs anticipated that their

projects were more likely to be curtailed.

These concerns subsequently resulted in new contract
mechanisms, including RAP, under which the utility would pay an
IPP for both electric energy delivered to the utility as well as
In re Maui Elec. Co., Ltd. , Docket No. 2015-0225,
Decision and Order No.
No. 33537, filed on February 18, 2016
("Order No. 33537"), at 13.

i^^order No. 33537 at 13.

^^®See Order No. 33537 at 56.
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for "compensable curtailed energy," which is essentially energy
from

the

IPP

that

utility

the

is

unable

to

accept.

While providing some assurance and financial stability to IPPs,

RAP

still

constitutes

cannot use?-®

payments

for

energy

customers

that

In prior proceedings, the Commission has instructed

the Hawaiian Electric Companies to investigate an "alternative

mechanism to the current curtailment system(.]
The

represents

an

PPA,

Lump

its

with

improvement

over

these

Sum

/Z149

Payment

prior

provision.

contract

models.

Significantly, the addition of the BESS allows the Project to store
electric energy received from the PV system,

thereby allowing

Hawaiian Electric the flexibility to dispatch it at a meaningful

time, rather than curtailing it or dispatching it at the expense
of curtailing another renewable resource.

This mitigates concerns

regarding curtailment seniority and RAP, as the Project can use
its BESS to store energy that Hawaiian Electric cannot immediately
dispatch.

rather than face curtailment or require complicated

pricing mechanisms to provide financial recovery for the IPP.

i^’^See Order No. 33537 at 9-10.
i48^hile prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of a misnomer, in that
the curtailed energy is merely credited toward a future term,
but is physically lost due to curtailment. See Order No. 33537 at
10-11 and 54-55.

^^®See Order No. 33537 at 53-54 and 67-68.
2020-0138

51
Exhibit 1
Page 54 of 100

Additionally,
nature

of the

system's

as

PPA will

energy

discussed

dispatchable

allow Hawaiian Electric to

grid

and

the

above,

requirements,"

service

"meet

the

allow

and

Hawaiian Electric "to maximize the benefits of the Facility by

giving [the] Company flexibility to dispatch the Facility as needed

(rather

than

offset

night-time

only relying on
customer

conventional

demand.

generation

and

assist

units).

in

grid

stabilization subject to discharge limits. "150

That

being

said.

the

Commission

recognizes

the

Consumer Advocate's concerns about how future RFPs will need to
consider the

scheduled

retirement of

fossil-fueled generation

plants and, in looking for alternatives for meeting system needs.

will need to more closely compare avoided costs "to ensure that,
not only does Hawaii continue to move towards its clean energy

goals, [but that] the new renewable energy projects are being used
to maximize benefits to consumers. "151

To that end.

although the Commission finds that the

nature of the PPA is reasonable and in the public interest when

considering other pricing terms of the PPA, as discussed above,

the Commission will require Hawaiian Electric to report on Project

^^'’Application, Exhibit 4 at 10-11.
’■^’•Consumer Advocate's SOP, Attachment 2 at 11.
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operations

of

purposes

for

to

accountability.

inform

other

projects and related dockets, as follows:^^^

Monthly

calendar month
Hawaiian

and

hourly

file

Electric shall

for

data

with

in-service date

the

following

curtailment

Beginning

reporting.

the

the

of the

commitment.

Proj ect

Hawaiian Electric and IPP units on the system.

first

and

full

Project,

dispatch.

all

other

Hawaiian Electric

shall include in this filing a qualitative description of how each

project is being used and dispatched in a manner to maximizes the

benefits to customers {i.e. how fossil fuel unit dispatch has been

reduced.

associated

savings,

fuel

retirements of fossil

fuel

customer bill savings, etc.).

be filed in Docket No.

early

generators.

and/or

on-schedule

reduced GHG emissions.

The monthly and annual reports shall

2011-0206 and may be consolidated with

other curtailment reports therein.
The Commission finds that such reporting represents a

reasonable

step

towards

improving

transparency

regarding

similar m.onthly reporting requirement is being required
of all PPA dockets arising out of Docket No. 2017-0352. See e.g.,
In re Hawaiian Elec. Co., Inc., Docket No. 2019-0050, Decision and
Order No. 36480, filed on August 20, 2019, at 60.
^53Hawaiian Electric shall work with Commission staff to
ensure the content of the monthly reports is consistent with this
Decision and Order and adequately provides the transparency
required herein.
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Hawaiian Electric's use of its renewable resources for the benefit

of its customers.

Additional reporting requirements may be imposed

in other dockets to the extent the Commission finds them to be

reasonable and in the public interest.

c.
PPA Duration

As noted above, the PPA provides for an initial Term of
twenty (20)

years

following the

Commercial

Operations

Date.^®^

"Upon expiration of the Term, the PPA automatically terminates. z/155
The Consumer Advocate notes that the PPA is for a "long

term[,]"

and

"[djuring

times

of

declining

price

trends

and

technological improvements, such long terms may stifle innovation
since,

as technology improves and prices decline, customers are

not able to benefit from such improvements if [Hawaiian Electric
is locked into lengthy contracts. ''156
However, as the Consumer Advocate also notes. the lO's

analysis for the Phase 2 section and evaluation concluded that the
PPAs are "reasonable and retain the value of the bidders' proposals

is^Application, Exhibit 4 at 3.
^ssApplication, Exhibit 4 at 3.

iseconsumer Advocate's SOP at 20.
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to

Hawaiian

above-board

Electric

ratepayers

and were

during

negotiations.

which

the

subject of

observed

we

no

the

undue

preference or treatment by Hawaiian Electric. //157
Additionally, the PPA will automatically terminate upon
This represents an

the expiration of the initial 20-year term.

improvement

previous

over

PPAs,

which

included

"evergreen"

provisions, under which the PPA would automatically renew upon the
of

expiration

term,

without

change

in

contract

The Consumer Advocate and Commission have expressed

provisions.
concern

initial

the

over

such

in

provisions

evergreen

the

past.

which have necessitated Commission-imposed notice requirements. 159
The

Phase

2

PPA's

notable improvement.

move

from

away

Moreover,

such

provisions

is

a

the PPA duration should not be

viewed in isolation from the rest of the terms of the PPA as the

Lump

ths

Sum

PPA,

Payment
thereby

is

capped

limiting

the

pursuant
potential

to

the

cost

terms

of

exposure

to

Hawaiian Electric customers.

^^'^Consumer Advocate's SOP at 20 (quoting Oahu Phase 2 RFP IO
Report at 63).
^^®Se^ In re Hawaiian Elec. Co., Inc., Docket No. 2014-0356,
2015
filed on July 31,
Decision and Order No.
33036,
("Order No. 33036"), at 66-68.

Order No. 33036 at 67-70.
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Overall,

the

Commission

finds

that

the

subject

PPA

represents a significant step forward, not only towards Hawaii's
renewable

energy goals

consistent with HRS §

towards lower energy prices.

269-6,

but

also

As such, combined with the reporting

requirements set forth above, in Section Ill.C.l.b, the Commission

finds that the 20-year Term of the PPA is reasonable and in the

public interest.

d.
Curtailment

As

discussed

above

in

Section

Ill.C.l.b,

the

PPA

contains provisions that address curtailment issues present in

prior PPAs, such as seniority curtailment and RAP.
Hawaiian

Electric,

the

PPA

"does

not

As stated by

include

curtailment

provisions because . . . the Company will be procuring the ability
to dispatch a renewable facility.

Therefore, there would not be

curtailment of the Project as experienced under prior PPAs for
as-available

renewable

proj ects. "160

In

contrast

to

prior

"as-available renewable projects" with "fixed price energy on a

must-take, as-available basis," "[w]ith the operating provisions

provided in the . . . PPA, the Company will have the availability

isoResponse to CA/HECO-IR-19.a.
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to

dispatch

capacity

[P]roj ect's

the

and

with

energy.

the

flexibility for the [F]acility to be used by the Company in ths
manner to benefit the system as a whole, in real time, based on
current conditions, available resources and immediate needs. ''161

For similar reasons, Hawaiian Electric states that the

"addition

of

[P]reject

this

is

not

to

expected

increase nor

decrease the system energy contributions of existing must-take.
as-available

facilities[;]

producer

power

independent

"162

i.e., the Project should not affect curtailment of existing IPPs.

As discussed above.

under prior PPAs,

many existing IPPs

are

curtailed for excess energy in reverse chronological seniority.

flexibility

that

asserts

Hawaiian Electric

provided

by

the

Project's BESS allows it to avoid this issue by "only dispatch[ing]

the

[Project]

when there is a system need for the energy after

taking into account energy contributions from existing independent

Hawaiian Electric further states

power producing facilities.

that the PPA "does not include curtailment provisions .

Therefore,
experienced

there

would not

under

prior

be

curtailment of

PPAs

for

leiResponse to CA/HECO-IR-19. a.

i^^Response to CA/HECO-iR-20.
i«3Response to CA/HECO-IR-20.
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the

as-available

Project

as

renewable

Hawaiian Electric also clarifies that the Project is

proj ects.
not

to

expected

increase

the

decrease

existing.

of

contributions

or

system

as

must-take,

energy

available

IPP facilities.^®®
Upon review, the Commission finds that the BESS helps to

reduce

significantly

renewable PPAs.
provisions,

curtailment

risk,

as

compared

to

prior

Furthermore, while the Project, due to the PPA^s

may not

necessarily improve

curtailment

of

other

existing renewable IPPs, it is not expected to exacerbate or worsen

curtailment issues.

Additionally, the Commission observes that the reporting
requirement described in Section Ill.C.l.b.
above.

provides

Hawaiian Electric's

transparency

dispatch

and

decisions.

(Nature of the PPA)

accountability
If

the

for

Commission

determines that renewable facilities are experiencing significant
curtailments

as

a

result

of

the

Project,

investigate this issue as warranted.

^®^Response to CA/HECO-IR-19.a.
i®5Response to CA-HECO-IR-20.
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the

Commission may

2.
Land Use

the Project will be

According to Hawaiian Electric,

located on approximately 300 acres of land in the Ewa-Kunia area
("Project
the

H-i

Footprint"), 166
and

Freeway

2

approximately

west

miles

2

miles

of

Kunia

north

of

Road.^^"'

The Project Footprint is located within a single 1,280-acre parcel

of land,

(Tax Map Key No.

9-2-004; 008) ,

with Land Study Bureau

Parcel No, 9-2-004:008 is

Ratings ("LSB") of either "E" or

and Kupehau Solar has

owned by the Edmund C. Olson Trust II,

provided documentation that shows its land developmei^it rights to
build the Project for the prospective
Under

obtaining.

at

the

its

government approvals,

PPA,

Kupehau

expense.

any

Solar

and

all

is

responsible

necessary

for

permits,

and land rights for the construction and

Application, Exhibit 7 "Site Map of Seller^s Facility."
^^^Application at 19.

i-®®Application at 19.
Division,

City and County of Honolulu H<^al Property Assessment
Property
Records
Search,
available_____ at

https: /. qpublic.net/hi/honolulu/search. html, for Tax Map Key
9-2-004:008,
No.
^"^^^Response to CA/Kupehau-IR-2.a.
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operation of the Facility.While the Project Footprint appears
to

be

lands

on

which according

containing LSB ratings of only "E"

to

HRS

205-2(d)(6),

§

is

a

and

permissible

use,

land use issues are governed by the Land Use Commission and are
beyond

the

Further

for

the

Commission's

on

discussion

Construction

of

scope

outstanding

the

of

authority

the

Proj ect

and

expertise.

permits

are

required

discussed

in

Section III.C.5, below.

3.
Greenhouse Gas Emissions ?jialysis
a.

Avoidance of Fossil Fuels

In the Application, Hawaiian Electric summarizes that
the "Facility has the potential to displace about 3,505,093 barrels
of fossil fuel over the term of the PPA."^’^^

Hawaiian Electric

-’^^Application, Exhibit 4 at 10. PPA at §§ 11.1-11.3.
^“^^The Commission is aware that HRS Chapter 205 places certain
restrictions and/or requires specific permits for certain uses on
land within the State Agricultural District.

i’^See Application at 5; see also Application, Exhibit 3 which
provides a "Project Benefits Analysis" that quantifies the
benefits of the Project using a production simulation computer
program called PLSXOS to simulate how the system will operate
("Base Case")
and with the Project
without the Project
("Alternate Case").
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further

states

substantial

that

positive

dispatch

future

the

"Facility

reliance

anticipated

impact by decreasing

have

a

and

will

assist

towards energy independence and

foreign

on

to

Hawaiian Electric's

units"

oil-fueled

of

Hawaiian Electric in "mov[ing3

decreased

is

imported

reliability of the Company system. «174

oil

while

maintaining

Hawaiian Electric explains

how the PPA reduces customer exposure to volatility in fuel prices

as the "PPA pricing is not linked to fossil fuel and is fixed over
the term of the contract, meaning customers will not be subject to

bill

increases

In addition,

with

rises

in

the

price

of

fossil

fuel."i’s

Hawaiian Electric states that the Project has the

potential to contribute, on average, 1.75% to the Oahu RPS and

1.32% to the consolidated Companies' RPS.^’’®
Lifecycle GHG Emissions.

The Kupehau Solar GHG Analysis

("GHG Analysis" or "Ramboll Analysis")
is

included

prepared by Ramboll US

in

Exhibit

5

of

the

Corporation

("Ramboll")

Application.

The Ramboll Analysis considers the following stages

in its lifecycle assessment of GHG emissions associated with the
Project:

(1) upstream stage, which includes emissions attributed

^’’^Application at 11-12.
^’’^Application at 12.

^’’^Application, Exhibit 6; see HRS § 26S-52.
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to

raw

material

transportation,

extraction,

material

manufacturing,

(2)

and project construction;

operations stage.

which includes emissions caused by operation and maintenance of
the Project; and (3> downstream stage, which includes emissions

associated with decommissioning and disposal of Project materials.
The

results

of

lifecycle

Ramboll's

GHG

are

analysis

summarized below.

Project Stage

Upstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Project
Operations
Maintenance
Transportation
Downstream Decommissioning
& Disposal
Total Project Lifecycle

GHG Intensity (kg CO2e’-’’®/MWh)
T&D
Full
Solar Storage
Project Infrastructure

88

6.3

63

19

0.61

0.24

0.22

0.15

1.0

0.65

0.35

0.20

0.20
0.14

0.020

2.4

0.42

0.069

0.047
2.0

93

I’^'^For
all
information
involving
calculated
data.
Ramboll provided underlying inputs, assumptions, calculations,
formulas, and references in an Excel-compatible spreadsheet file
"KupehaySolar_GHGAnalysis_Sep2020.xlsx".
i78"cO2e" stands for "carbon dioxide equivalents."
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GHG Emissions (MT COae)
Project Stage

Upstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Project
Maintenance
Operations
Transportation
Downstream Decommissioning
& Disposal
Total Project Lifecycle

Avoided

GHG

Full
Project

T&D
Infrastructure

Solar

Storage

197,146

14,014

140,106

43,025

1,372
2,232

535

500

337
774

1,458

453

453
303

45

5,364

931

104

154
4,433

206,869

In

Emissions.

addition

estimating

to

lifecycle GHG emissions. Ramboll estimated Avoided Emissions by

proj ecting

the

GHG

Hawaiian Electric

emissions

system

from years

2022

to

otherwise occur if the Project was not built.
also

presented

in

Ramboll's

fuels

fossil

of

analysis

and

2041

on

that

the

would

Net emissions are

are

calculated

as

Avoided Emissions from fossil fuel plants less the emissions from
the Project.

In its Avoided Emissions analysis. Ramboll:
[F]ocused solely on direct (stack) emissions
since those emissions alone are significantly
higher than those of the Project, represent
the majority of projected GHG emissions from
avoided fuel consumption if the Project were
not built, and demonstrate the benefits of the
Project over the avoided case in terms of GHG
emissions.
Thus it was concluded that the
further inclusion of indirect GHG emissions
from the fossil fuel sources
(upstream,
operations, or downstream) to the avoided case
was unnecessary.
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Avoided Lifecycle Emissions
and Avoided
Operations Emissions were assumed to be equal
and were calculated based on the combustion
emissions of the fuel that would be consumed
if the Project were not built. This approach
does
not
quantify
upstream
emissions
associated with producing and transporting the
fossil fuels; indirect operations emissions
such as those incurred by the combustion of
fossil fuel by vehicles associated with plant
maintenance and operations or auxiliary power
uses needed for the operation of the fossil
fuel electricity generation units or the
administration of these units; or downstream
emissions associated with decommissioning of
the fossil fuel electrical generation units.
These excluded categories of GHG emissions, if
included, would serve to further increase the
overall Avoided GHG emissions, resulting in a
higher Net GHG emissions reduction.
The results of the Avoided and Net GHG Emissions analysis

are presented below,
Avoided GHG
Intensity
(kg COae/MWh)

Avoided GHG
Emissions
(MT COae)

686

1,532,783

686

1,532,783

Net GHG
Intensity
Reduction
(kg COae/MWh)

Net GHG
Emissions
Reduction
(MT COae)

Net
Operations

686

1,532,330

Net Lifecycle

593

1,325,914

Avoided
Operations
Avoided
Lifecycle

I'^^Application, Exhibit 5 at 12.
^soApplication, Exhibit 5 at 6~7.
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After review of the record, the Commission finds that

Hawaiian Electric's GHG 7\nalysis provides satisfactory estimates
of upstream and operational GHG emissions associated with ths

According to Hawaiian Electric, the projected lifecycle

Proj ect.

and avoided emissions are based on the best reasonably available

data

public

literature

and

peer-review for

solar PV,

that

manufacturer specifications,

and

Proj ect-specific

and activities.

substation.

Ramboll considered the most

emission

factors.

transportation distances

to Oahu,

available.

information

scientific

undergone

battery energy storage.

and T&D infrastructure systems.

current

have

including

for

inputs

equipment.

materials.

If a given input was not provided or otherwise

confirmed by the developer. Ramboll provided a brief explanation
and

reference

to

the

source

documentation

for

the

proxy

value used.^®2

isigee Response to CA/HECO-IR-13.

^®2see GHG Analysis; see also Response to CA/HECO-IR-13
(Hawaiian Electric stating: "Any estimate that is used as a proxy
for Project-specific data in the analysis represents the most
up-to-date estimate or reasonable assumption available as of the
time the calculations were finalized in September of 2020.
For data sources that are routinely updated. Ramboll used the most
current database available at the time of analysis. Ramboll relies
on SimaPro (a life cycle assessment software) to access ecoinvent
data libraries and used the most current version of ecoinvent
(version 3.6) available in SimaPro at the time of the analysis.").
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b.
End of Life Treatment of the Facility

In

contrast

to

upstream

the

and

operational

GHG

emissions analysis, the inputs and assumptions Ramboll uses for
downstream emissions are not specific.

many

landfill.

"including

The

disposal

possible

GHG

Analysis

does

options

for

The GHG Analysis provides

Project

every

incineration.

and

specify

which

not

component,

recycling [. ] "^®5

components

will

be repurposed, recycled, incinerated. or landfilled.^®*
The

Consumer

downstream GHG analysis.

regarding

the

end

of

Advocate

raises

concerns

about

the

noting that there is "some ambiguity

treatm.ent

life

for

equipment

for

T&D Infrastructure that would impact downstream. GHG emissions. "i®®

i®3see Application, Exhibit 5 at 11. Project components listed
for disposal
include
PV panels,
inverters,
transformers,
batteries, battery storage containers, miscellaneous battery
equipment, overhead transmission line, fiber optic cable, wood
poles, switchyard and substation components, and miscellaneous T&D
equipment. GHG Analysis, Appendix Table A7: "Decommissioning &
Disposal GHG Emissions Calculations."

i®*Kupehau
Solar
explains
that
"[a]t
this
time,
[Kupehau Solar] has not made final sections and procured any of
the listed materials for the Project, except for the main power
transformer . . .
[Kupehau Solar] will request information
regarding end of life management services from major equipment
suppliers
during
the
procurement
phase."
Response
to
PUC/Kupehau-IR-101.
ifisconsumer Advocate's SOP at 33.
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The

Consumer

argues

Advocate

that

Electric

Hawaiian

and

Kupehau Solar do not have a detailed decorrtmissioning plan and
methodology in place and contends that a basic plan, or outline of

a possible plan. would provide additional clarity on downstream
GHG emissions.^®®

Hawaiian Electric argues
provided

a

decoTTimission

general

PUC/Kupehau-IR-101. le?

that Kupehau
in

plan

Solar already
response

to

Hawaiian Electric further argues that a

decommissioning plan will continue to be refined throughout the

Project's development and will
Company's

needs

environmental

for

laws in

the

'"require an assessment of

interconnection

effect

at

the

time

facilities

of

and

the
the

decommissioning,

and thus cannot be committed to prior to the Project's development

and construction."^®®
The Commission

is also

aware that the policies

and

related industries for managing the end^of—life treatment of PV

and storage projects are still maturing.^®®

While the Commission

isegee Consumer Advocate's SOP at 35-3 6.

iQ'^See Hawaiian Electric's Reply at 10—11.

^s®Hawaiian Electric's Reply at 11Recycling and Disposal of Battery-Based Grid
Energy Storage Systems; a Preliminary Investigation, Electrical
Power
Research
Institute
(December
201?),
available
at
https://www.epri- com/research/products/QOO 000003002 006911.
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recognizes the speculative nature of planning for a potential

decommissioning that is at least 20 years away.
that

believes

a more detailed plan

the Commission

for end-of-life treatment

(i.e., repurposing^ recycling, incineration, and/or landfilling)
for all Project equipment would help ensure that strategies are in
place to safely and cost effectively handle these materials at
end-of-life with minimal environmental and GHG impacts.

also

allow

for

a

more

assessment

thorough

of

It would

downstream

GHG emissions.
Therefore, the Commission finds it reasonable and in the

public

interest

to

require

Hawaiian

Electric

to

work

with

Kupehau Solar to develop a comprehensive end-of-life management

plan for the Project's components.

This plan should provide the

end-of-life treatment for each Project component,

the expected

cost of this treatment, and any third-parties expected to provide

this service.

Given the speculative nature of this plan, and the

nascent nature of policies and related industries for managing the
end-of-life treatment of PV and storage projects, the Commission

will give Hawaiian Electric five (5) years from the date of this
Order to file it.
In addition to providing clarity and assurance as to how
equipment will be handled at end-of-life to minimize environmental

impacts, a more comprehensive plan for how Project equipment will
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be

treated

at

end-of-life

would

for

allow

a

more

thorough

assessment of downstream GHG emissions.

Notwithstanding concerns about the thoroughness of the
assessment

of

downstream

emissions

in

the

GHG

Analysis,

the Commission finds that approval and completion of the Project
will result in a significant reduction in GHG emissions on the

Hawaiian Electric system.

As demonstrated by the GHG Analysis

presented in the record, the Project will help avoid significantly
more GHG emissions from the Hawaiian Electric's system than it

will produce.

resulting in 1,325,914 MT CO2e net reduction in

GHG emissions over the Project's lifecycle.

4.
Community Outreach

Pursuant to

the RFP,

Kupehau

Solar was

required to

conduct a public meeting in the community where the Project is to
be

located,

with the

intent to gather stakeholders and other

interested parties to inform the community about the Project and

to allow for community concerns and questions to be raised. 19°
Kupehau Solar "conducted a community meeting where it solicited

comments" and "will continue to keep the community informed and

^90Application at 24.
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engaged throughout the development of the Project to address in a
timely manner any potential issues or concerns that arise, "isi

Exhibit 8 of the Application contains a summary of Kupehau Solar's
community outreach efforts and public comments it received as of
Kupehau Solar states that

the time the Application was filed.
"the

Commission

can

find

there

is

community support

and

no

community opposition to the proposed tPjreject. "193
The Consumer Advocate "appreciates Seller's methodical
approach to monitoring the outreach 'hub' and responding to the

community. "^3^

Exhibit

8

and

The Consumer Advocate also "notes that Seller's

responses

to

IRs

were

much

clearer

and

more

substantive than some of the other Stage 2 RFP dockets. "195
The Commission believes effective community outreach is

essential

to

achieving

the

State's

clean

energy

goals

and

emphasizes the importance of community engagement for this and

^^^Kupehau Solar's SOP at 12-13.
^92Appiication at 24-25, and Exhibit 8.

^33Response to CA/Kupehau-IR-6. a.

iS^Consumer Advocate's SOP at 25.
^95ccnsumer Advocate's SOP at 25. While the Consumer Advocate
refers to "Seller's Exhibit 8," in its SOP, the Commission observes
that it is Exhibit 8 to the Application (i.e., Hawaiian Electric's
community
Exhibit
8)
that
describes
Kupehau
Solar's
outreach efforts.
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future PPAs.

After review of Kupeb.au Solar's efforts to reach out

to the community, the Commission finds that Kupehau Solar meets
both the RFP and PPA community outreach requirements.

5.
Permitting and Approvals Needed from Other Government Agencies
Kupehau

Solar

has

identified

several

outstanding

permits including;

[A] Conditional Use Permit (Minor) and Zoning
Waiver Permit, both of which require review
and approval from the City and County of
Department
of
Planning
and
Honolulu,
. These permits will be
Permitting . .
and
processed
reviewed.
submitted,
concurrently,
No State land use permit
approvals. such as a Special Use Permit or
Amendment,
Boundary
State
Land
Use
are required for the Project. 196

Although Kupehau Solar has not yet received all the
necessary permits and/or approvals for the Project, the Commission

notes that Kupehau Solar has identified the necessary permits and
approvals and developed an anticipated timeline of when it expects
to receive them.^®"^

^®®Kupehau Solar Response to CA/Kupehau-IR-lb.

^®‘^See Kupehau Solar Response to CA/Kupehau-IR-l.b; see also
Application, Exhibit 8 at 19.
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The

Commission

"Seller shall obtain,

notes

further

that

under

the

PPA,

any and all Governmental

at its expense,

Approvals required for the construction, ownership, operation and
"198

maintenance of the Facility. .

In the event xKupehau Solar

fails to obtain the necessary governmental approvals.

the PPA

provides for the assessment of damages against Kupehau Solar and

in favor of Hawaiian Electric, which protects Hawaiian Electric's
customers

any

from

negative

potential

related

effects

to

permitting or other governmental approvals.
Specifically,

pursuant to the

required to pay Daily Delay

Damages

to

PPA,

Kupehau Solar

is

Electric

if

Hawaiian

Kupehau Solar misses a Guaranteed Project Milestone other than

Commercial Operations.

Furthermore,

Hawaiian

Electric

has

certain rights to terminate the PPA in the event Kupehau Solar
does not achieve a Guaranteed Project Milestone Date.200
The

Commission

finds

that

having

these

delay

provisions in the PPA are reasonable in light of Hawaii's mandated
RPS goals,201 and the Commission expects Hawaiian Electric to hold

Kupehau Solar

accountable

for

its

responsibilities

§ 11.1.

199S^ PPA § 13.4(a).
200See PPA § 13.4(b) .

20iSee HRS § 269-92 (a) .
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and making

diligent progress to complete the Project according to the timeline
contemplated

by

the

Application

and

Accordingly,

PPA.

the

the Commission finds that the outstanding permitting approvals
from other governmental agencies are satisfactorily addressed by

PPA

the

and

Hawaiian

through

Kupehau Solar's

and

Electric

representations.
However,

also

Commission

the

that

finds

the

PPA

contemplates situations where Daily Delay Damages might be paid
Kupehau

from

Hawaiian

to

Solar

Electric

prior

to

the

Commercial Operations Date and the associated Lump Sum Payment. 202
According to the PPA, the Lump Sum Payment commences on

the Commercial Operations Date.2O3

Daily

Delay

Damages

could

Hawaiian Electric prior

to

be

the

As such, it is possible that
paid

from

commencement

Kupehau

of

the

Solar

to

Lump

Sum

Payment, in the event Guaranteed Project Milestones are not met
before the Commercial Operations Date.

Under these circumstances.

if Daily Delay Damages are assessed, they would not be offset by

202See Application, PPA § 13.4.
As noted above, the PPA
identifies
the
Guaranteed
Commercial
Operations
Date
of
May 31, 2022.
Furthermore, Hawaiian Electric requests that the
Commission issue a decision and order as soon as practicable in
order to facilitate the "attainment of tax credits, which is
expected to ultimately reduce the cost of electricity to benefit
customers," as described in the Application. Application at 6.
203PPA § 2.3.
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Hawaiian Electric's Lump Sum Payment, because the date to begin
the Lump Sum Payment (commencing with the Commercial Operations

Date) would not yet have occurred.
According to the PPA, Daily Delay Damages are payable on
a

monthly

basis

from

the

"Development

Period

Security. *<204

Furthermore, "[i]f the Development Period Security is at any time

insufficient to pay the amount of the draw to which Company is
then entitled,

Seller shall pay any such deficiency to Company

promptly upon demand,

As such, to the extent that Daily Delay Damages are paid
to Hawaiian Electric prior to commencement of the Lump Sum Payment,

Hawaiian Electric shall

the amount of the Daily Delay

credit

Damages received to its ratepayers through the PPAC.

6.
PPA Approval

In sum, with respect to the PPA, the Commission finds
and concludes as follows:
The additional capacity of the Project is beneficial
because it increases Hawaiian Electric's system reliability and

2O4ppA § 13.5.
2O5PPA § 13.5.
2020-0138

74

Exhibit 1
Page 77 of 100

grid stability in the event, for example, of an unforeseen shutdown

of one or more other units on Hawaiian Electric's system.
The subject PPA overall represents a significant step

not only towards Hawaii’s renewable energy goals consistent with
HRS §§ 269-6 and -92, but also towards lower energy prices.
The

fixed

Unit

Price

throughout

the

PPA

term

is

reasonable and in the public interest because the fixed price
provides more certainty and comparatively less price volatility
than fossil fuel prices and contributes to significant customer
bill savings.20®
Upon considering the PPA’s NEP (which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of the

PPA) the Lump Sum Payment is reasonable because placing a maximum
amount payable on the Lump Sum Payment provides more certainty and

comparatively

less

price

volatility

as

compared

to

fossil

fuel prices.
The Performance Metrics in the PPA will collectively

provide cost savings to ratepayers and ensure that ratepayers are
not paying for services or capacity if the PV system or the BESS

do not meet their expected capability.

Furthermore, while the

206HRS § 269-6 (b)
(stating that the Commission shall
"explicitly consider, quantitatively or qualitatively, the effect
of the State's reliance on fossil fuels on price volatility, export
of funds for fuel imports, [and] fuel supply reliability risk").
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Project, due to the PPA’s provisions, may not necessarily improve
curtailment of other existing renewable IPPs, it is not expected
to exacerbate or worsen curtailment issues.

As such, the Commission finds the nature of the PPA is

reasonable

and

in

the

interest

public

considering

when

the

above-mentioned benefits and advantages of the PPA.
Hawaiian Electric's Lifecycle GHG Analysis, filed with

the Application, satisfactorily captures both the Project’s direct
As demonstrated in

emissions and foreseeable indirect emissions.

these analyses, approval and completion of the Project would result

in

significant

reduction

in

Lifecycle

Operational

and

GHG

emissions relative to the baseline of no Project.
Solar

Kupehau

has

met

the

community outreach in both the

Hawaiian

Electric

a

detailed

requirements
and the

RFP

for

plan

related

to

PPA by providing

community

outreach.

Kupehau Solar has also engaged community members and stakeholders
and considered community feedback.

Based

on

the

foregoing,

the

Commission

finds

and

concludes that Hawaiian Electric has met its burden of proof in
support of its request for approval of the subject PPA between

Hawaiian Electric and Kupehau Solar.

The Commission finds and

concludes that Hawaiian Electric's purchased power arrangements

under the PPA, pursuant to which Hawaiian Electric will dispatch
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energy

on

an

availability basis

from

Kupehau

Solar

and

pay

Lump Sum Payments to Kupehau Solar, are prudent and in the public

interest.

Therefore, subject to the condition discussed above in

Section III.C.5

discussed

(Permitting and Approvals),

below

in

(Conditions

III.C.7

Section

and the conditions

to Approval),

the Commission approves the PPA.

7.

Conditions to Approval
The Commission finds it reasonable and in the public

interest to require Hawaiian Electric to provide additional plans

and

periodic

reports

on

operations

Project

for

purposes

of

accountability, to inform other projects, and to inform related
dockets.

Hawaiian

Electric

shall

comply with

the

following

filing requirements:

1.
calendar month

Hawaiian

and

Beginning with the first full

Monthly Reporting.
following the

Electric

curtailment

shall

data

in-service date of
hourly

file

for

the

the

commitment.

Proj ect

Hawaiian Electric and IPP units on the system.

and

Project,

dispatch.
all

other

Hawaiian Electric

shall include in this filing a qualitative description of how each
project is being used and dispatched in a manner to maximizes the

benefits to customers (i.e. how fossil fuel unit dispatch has been
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retirements of

fossil

fuel

generators.

customer bill savings, etc.).

on-schedule

and/or

early

savings.

fuel

associated

reduced.

reduced GHG emissions.

The monthly report shall be filed

2017-0352 and 2011-0206 and may be consolidated

in Docket Nos.

with other reports therein.

Commission

The

to

continues

Hawaiian Electric's curtailment of fossil
occur

before

curtailment of must-take,

that

expect

fuel generation will

as-available renewable

resources.
Reporting of missed Guaranteed Project Milestones.

2.
Within

days

25

("Milestone"),

of

any

missed

Electric

Hawaiian

Docket No. 2020-0138

a

Guaranteed

of:

report

(1)

Project

shall
the

Milestone

file

Milestone

in

missed;

(2) the reason(s) why the Milestone was missed; and (3) measures
Hawaiian

Electric

will

believes

address

the

delay.

including preventing similar delays for the same or other projects

in the future.
3.

End-of-life Plan.

Hawaiian Electric shall work

with Kupehau Solar to file a comprehensive end-of-life management

plan ("End-of-Life Plan") with the Commission for the Project's

2O’See HRS § 269-6 (b); and In re Hawaii Elec. Light Co., Inc.,
Docket
2011-0040,
Decision
and
Order
No.
30088,
No.
filed December 30, 2011 ("Order No. 30088"), at 42.
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components.

Hawaiian Electric shall file the End-of-Life Plan in

this docket within five years of the date of this Order.
Regarding

some

of

the

Consumer

Advocate's

other

recommended conditions (provided by the Consumer Advocate in the
event that the Commission approves the PPA), the Commission finds

as follows:

Requiring Hawaiian Electric to file invoices related to
the Project and Kupehau Solar's income statements or results of
operations related to the PPA.
a

similar

condition

in

The Consumer Advocate has proposed

prior

and older renewable

Stage 1 PPAs,

proceedings

PPAs.2oe

involving

the

In support of its

proposal in this proceeding, the Consumer Advocate states that it
will allow the Consumer Advocate "to evaluate the comparability of

the Project's actual results to the pro forma information[.]

''209

In the Stage 1 PPA dockets, the Commission declined to

adopt

the

Consumer

Advocate's

proposed

condition

because:

(1) the Stage 1 PPA model does not contain a curtailment seniority
provision, nor is it expected to impact curtailment of existing

renewable IPPs;

(2) the nature of the RFP procurement process has

208see Docket Nos. 2019-0050, 2018-0436, 2018-0435, 2018-0434,
2018-0433,
2018-0432,
2018-0431,
and 2018-0430
(collectively
"Stage 1 PPA Dockets"); see also Docket Nos. 2017-0443, 2017-0018,
2015-0331, 2015-0225, and 2015-0224.
209Consumer Advocate SOP at 37.
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provided a number of safeguards, such as Commission and stakeholder

review.

reviewing

the

considers

many

of

reasonableness

the

in

factors

other

and

10 oversight;

and

competitive bidding.

the

Project,

addition

to

(3)

when

Commission

Proj ect

cost.

including customer bill savings, reducing fossil fuel consumption.
For these same reasons.

reducing GHG emissions, and grid services.

after considering the record as a whole, the Commission is not

persuaded

that

Kupehau Solar's

the

of

is

warranted

declines

therefore.

and

invoices

Proj ect

the

statements

income
and.

circumstances

disclosure

under

these

adopt

to

the

Consumer Advocate's proposed condition.

Requiring bidders
future procurement processes.

file

to

pro

forma

information

in

Hawaiian Electric agrees with this

recommendation and notes that "the Companies planned to include
such a requirement []" for the Phase 2 RFPs.210

The Commission,

however.

ordered Hawaiian Electric to omit this requirement as

part

the

of

However,
the

procurement

process

in

Docket

No.

2017-0352.211

in ordering Hawaiian Electric to omit this condition.

Commission

further

stated

that

"Et]o

the

extent

the

[Cjommission or the Consumer Advocate require the underlying cost

2i0Hawaiian Electric's Reply at 5.
2ii0rder No. 36356 at 25-26.
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of

assumption

a

[Cjornmission

the

particular project.

or

the

Consumer Advocate may request this information during review of
the subsequent PPA. z-'212
Upon

reviewing this

request

in the

context of this

proceeding, the Commission observes that it does not pertain to

the Consumer Advocate^s finding of overall reasonableness of the

PPA.

the Commission declines to adopt this as a

Accordingly,

specific condition of approval under the circumstances, but will

re-examine it in future procurement processes. 2i3
Requiring
fifteen (15) days

of

to

Electric

Hawaiian

any missed Guaranteed

file.

within

Project Milestone,

the milestone missed, the reason why the milestone was missed.
and any measure to mitigate the impact (including in the future).
The

Consumer Advocate

concerns

expressed

proj ects[. ]

ZZ214

recommends
about

Hawaiian

the

this

condition.

timely

Electric

does

"given

the

interconnection

of

not

obj ect

to

this

condition, but recommends a filing timeframe of 25 days instead of

15 days after a missed Milestone, noting that Kupehau Solar has a

2i20rder No. 36356 at 26.

2i3see Docket No.
No. 2017-0352, Order No. 36356 at 25-26
(directing Hawaiian Electric to remove the requirement that
bidders provide pro forma information as a requirement of the
Phase 2 RFPs).

2i^Consumer Advocate's SOP at 22.
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ten-day

period

grace

the

under

PPA

assessed

being

before

Daily Delay Damages for missing a Milestone.21s
The Commission agrees that information assessing why a

Milestone was missed, and steps taken to prevent future Milestones
from being missed, will be useful in monitoring the development of

the

The

Project.

25-day

recommended

also

Commission

filing

finds

timeframe.

Electric's

Hawaiian

a

of

instead

15-day

to be reasonable, and that the additional 10 days to

timeframe.

file should not significantly impede the Commission's review of
any

missed

Milestone,

As

such.

the

Commission

establishes

Condition of Approval No. 2 "Reporting of missed Guaranteed Project
Milestones" above.

Requiring Hawaiian Electric to file periodic analyses
that

support

a

finding

that

the

Project

is

being

used

and

dispatched in a manner to maximize the benefits to customers.
The

Consumer Advocate

recommends

this

condition.

in

part, due to its concern that this "[P]reject does not appear to
be able to deliver near-term bill saving benefits[,]" and that the
Consumer Advocate "encourages the Commission to require periodic

analyses and reporting be provided to demonstrate that the Company
is continuing to seek ways to not only realize the benefits . .

2i5Hawaiian Electric's Reply at 7 (citing PPA § 13.4(a)(1)).
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but

also

to

minimize

any negative bill

the

impacts

of this

[Pjroject, to the extent possible. ''216
The Commission finds that such periodic reports would be

a helpful supplement to the hourly commitment and dispatch data

Hawaiian Electric is required to report in Docket No. 2017-0213,

hourly commitment,

and the

Docket No. 2011-0206.

dispatch.

and

curtailment data

in

The additional information will also assist

the Parties in understanding how each project is being used and
manner

that

maximizes

the

benefits

to

its

dispatched

in

customers.

Therefore, the Commission directs Hawaiian Electric to

include

a

in the

curtailment and dispatch

filings

submitted in

Docket Nos. 2017-0213 and 2011-0206, a qualitative description of

how each project is being used and dispatched in a manner that
maximizes the benefits to customers

(i.e.

how fossil fuel unit

dispatch has been reduced. associated fuel savings, early and/or
on-schedule retirements of fossil fuel generators.

emissions, customer bill savings, etc.).

reduced GHG

As such, this additional

reporting is included in Condition No. 1 "Monthly Reporting" above.
Requiring all completed environmental assessments that

will

be

used to

develop

a detailed decommissioning plan

and

. methodology be in place to determine if the Land has been restored

to its condition prior to the development and construction of the

2i®Consumer Advocate's SOP at 18.
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Proj ect.

The Consumer Advocate offers two reasons for requesting

that all completed environmental assessments that will be used to

develop

a

detailed

decommissioning

should be "in place. <■'217

plan

and

methodology

First, the Consumer Advocate argues that

a basic plan or outline would provide clarity on the revised
GHG emissions detailed in response to CA/HECO-IR-34.c. 218

Second,

the Consumer Advocate submits that it could also provide clarity

on

who

would

bear

the

of

costs

decommissioning

certain

interconnection facilities.
Although the Commission agrees that a decommissioning

plan could provide additional clarity on GHG emissions, and who
would bear the costs of decommissioning, there is insufficient
information to develop such a plan this time.

The Commission

expects that more information will become available in the due

course of the procurement process and the Project's operation.

Further,

according

to

Hawaiian

Electric,

the

GHG

impacts

of

decommissioning will "not materially impact the results of the
Project's GHG analysis .

"220

Given the level of support

2^'^Consumer Advocate's SOP at 35.

2^®See Consumer Advocate's SOP at 36.
2issee Consumer Advocate's SOP at 36.
Hawaiian Electric further
220Response to CA/HECO-IR-34.b.
indicates that GHGs caused by decommissioning and disposal would
increase the Project's Total Lifecycle GHG emissions by 0.05%.
The Consumer 7\dvocate quotes
See Response to CA/HECO-IR-34.b.
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already provided in the GHG Analysis,

the Commission does not

believe this additional information would materially affect the

Commission's overall findings regarding GHG emissions.

the

Commission

will

require

Hawaiian

Electric

to

However,

work

with

Kupehau Solar to develop a comprehensive end-of-life management

plan

for

the

Project's

components.

As

such.

the

Commission

establishes Condition of Approval No. 3, "End-of Life Plan," above.
The issues discussed in the Consumer Advocate's SOP,

Attachment 1, on pages 30 and 31, should be reserved for future
RFPs.

Hawaiian Electric states that it "will work on addressing

the two issues discussed on pages 30 and 31 of Attachment 1 of the
Consumer Advocate's SOP for any subsequent all resource RFPs."221

The Commission agrees that Hawaiian Electric should work with the

Commission and the Consumer Advocate in addressing concerns and
recommendations by the IO regarding its review of the Phase 2 RFP

procurement process.
in Docket

No.

As it has done in prior phases of the RFPs

2017-0352,222 the Commission intends

to provide

additional guidance for future RFP phases as needed, taking into

this analysis in its SOP, and does not question or contradict it.
See Consumer Advocate's SOP at 35.

22iHawaiian Electric's Reply at 11.
222s^ Docket No. 2017-0352, Decision and Order No.
filed on January 12, 2018; and Order No. 36356.
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35224,

consideration the recommendations from the IO and the Parties and

Participants of Docket No. 2017-0325.
The Commission, however, observes that this proposal is

prospective

in

nature

does

and

not

pertain

to

the

Consumer Advocate’s finding of overall reasonableness regarding

the subject PPA.

Accordingly, the Commission declines to adopt

this as a specific condition of approval to the PPA.

D.

The PPAC
Given the Commission’s overall

approval of the

PPA,

the Commission likewise approves Hawaiian Electric's request to
recover

the

non-energy payments

under the

PPA,

including the

Lump Sum Payments and related revenue taxes, through the PPAC,

to the extent such costs are not included in base rates.

This is

consistent with HAR § 6-60-6(2), which authorizes the pass through
of purchased energy charges through an electric utility’s PPAC;

and with HRS § 269-16.22, which requires the pass through of power
purchase costs through an automatic adjustment surcharge.
However, the Commission conditions approval of recovery

of

the

non-energy payments

under

the

as follows:

2020-0138
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PPA

through the

PPAC,

As discussed above, in Section III.C.5 (Outstanding

1.

Approvals),

Government

to

the

extent

"Daily

Delay

Damages,"

"Termination Damages," or other revenues or benefits are paid to
Hawaiian

Hawaiian

Electric,

revenues

such

be

shall

Electric

returned

or

benefits

to

Hawaiian

paid

to

Electric's

ratepayers through the PPAC; and
2.

Recovery of the Lump Sum Payment through the PPAC

shall be limited to the Lump Sum Payment net of Force Majeure
adjustments or any offset due to liquidated damages.

E.

Hawaii's Energy Policy Statutes
The

State

policies requiring

of

Hawaii

and/or

has

adopted

encouraging

several

reduction

energy

in

the

utilization of fossil fuels in statutes that directly pertain to
the regulation of public utilities.

1.
Contribution to State Energy Goals (RPS)
The Commission notes Hawaiian Electric's statement that

"[tlhe

renewable

energy

to

be

purchased

from

the

Facility

pursuant to the PPA will assist Hawaiian Electric in achieving the
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State

Hawaii's

of

RPS

goals. ''223

The

Commission

also

notes

Hawaiian Electric's estimate that the Project could contribute up

to 1.70 percentage points of the its 2025 RPS and 1.30 percentage
points

of

the

Hawaiian

Electric

Companies'

consolidated

2025 RPS.224

2.
HRS § 269-6

HRS § 269-6(b) provides, in relevant part:
The [Commission] shall consider the need to
reduce the State’s reliance on fossil fuels
through energy efficiency and
increased
renewable energy generation in exercising its
authority and duties under this chapter, in
making determinations of the reasonableness of
the
costs
of
utility
system
capital
improvements and operations, the [C]ommission
shall explicitly consider, quantitatively or
qualitatively, the effect of the State’s
reliance on fossil fuels on price volatility,
export
of
funds
for
fuel
imports,
fuel supply reliability risk, and greenhouse
gas emissions.

The Commission recognizes the importance of considering

the effects that Hawaii's reliance on fossil fuels have on the

State’s economy and general welfare in making utility resource
planning, investment, and operation decisions. In performing the

223Application at 11.
224Application at 11.
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duties

specified in HRS Chapter 269,

the Commission has been

diligent in implementing the State’s energy policies and statutes.
giving deliberate weight to these provisions in the broader context

of the many other statutes and considerations necessary to regulate
and

provide

reliable.

universal.

and

access

affordable

to

essential electric utility services.225
According to Hawaiian Electric, the Project will provide

a hedge against fossil fuel price volatility, which has fluctuated

in the past ten years from as low as approximately $35 per barrel
for

low

inasmuch

fuel

sulfur

as

the Project .

.

approximately

pricing

fixed

"the

.

to

oil

structure

$146

per

barrel.

attributable

to

isolates customers from the impact of future

fuel price fluctuations. "226
According to the GHG Analysis results filed with the
Application, implementation of the Project would result in Net GHG
Emissions

Reduction

of

1,532,330

MT

C02e

and

Net

Lifecycle

225some of these broader considerations (such as monetary
costs) are obvious, while others are explicitly stated or implied
elsewhere in statutes, and/or specified in case law in which the
courts have set forth standards and interpretations regarding the
determination of just and reasonable rates, which collectively
include: reliability, affordability, fairness, provision of just
and reasonable compensation for utility investment, and provision
of just and reasonable rates to utility customers.
226Response to CA/HECO-IR-29.
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Emissions Reduction of 1,325,914 MT COae. 227

Hawaiian Electric

estimates "that the Facility has the potential to displace about
3,505,093 barrels of fossil fuel over the term of the PPA. "'226
Based on the above estimates of the total avoided fuel
consumption that will result from implementation of the Project,

the Commission concludes that fuel consumption will also decrease
if the Project is implemented, and that, as a result, the overall

funds

that would have been spent for

fuel

imports will

also

decrease correspondingly.

Furthermore, the Commission concludes that the reduction
of fuel consumption resulting from implementation of the Project,
along with the increased level of renewable energy that will be

utilized, will result in a reduced need for fossil fuel supply and
thus reduce fuel supply reliability risk.

Upon explicit consideration, weighing the four specified

criteria in HRS § 269-6(b)
fuel imports,

(price volatility, export of funds for

fuel supply reliability risk, and GHG emissions).

the Commission finds the PPA to be reasonable and in the public
interest

because

overall.

the

PPA

advances

Hawaii's

goal

of

reducing reliance on fossil fuels through energy efficiency and

227Application, Exhibit 5 at 6.

22®See Application at 5. See also Application, Exhibit 3.
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energy

renewable

increased

energy

clean

through

generation

resources, and does so at a price that is estimated to result in
savings for Hawaiian Electric's ratepayers during the 20-year Term
of the PPA.

The Commission finds that the amount of fuel that the

Project

projected to displace will

is

result

in

a

decreased

reliance on imported oil, thereby reducing the potential negative
economic impacts of oil price volatility, and also decrease the
funds exported for fuel imports.

F.

Remainder of Proceeding
As noted above,

issue

Commission

two

Hawaiian Electric requested that the

separate

decisions

and

orders

in

this

docket, the first decision approving the PPA-related requests.

which

are

above.

and

the

of

subj ect
the

Commission's

the

decision

second

Interconnection-Related Requests.229

discussion.

approving

the

Pursuant to Order No. 37382,

the Commission bifurcated Hawaiian Electric's PPA-related requests
from its Interconnection-Related Requests.^30

229se£ Application at 4-5.
230order No. 37382 at 15.
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above-ground

its

Regarding

kV

138

line

Interconnection-Related Request, Hawaiian Electric explained that

it agreed with Kupehau Solar to execute the PPA prior to the
completion of the IRS for the Project, in order "[t]o ensure the

Project is completed in a timely manner to replace the AES Hawaii
coal plant and to preserve the Seller's ability to seek the federal

investment tax credits that began to phase out in 2019, and are
scheduled to expire in 2022, but which can be safe harbored and
claimed after 2022[.] "231

Hawaiian Electric has stated that it

will file an amendment to the PPA based on the IRS results. 232
As such, upon Hawaiian Electric's filing of an amendment

to the PPA based on the IRS results, the Commission will issue a
procedural

schedule

Hawaiian Electric's

in

this

docket

above-ground

to
138

govern
kV

its

line

review of
extension

Interconnection-Related Requests (Issue 4).233

23iApplication at 22.
232Application at 22.

23^See Order No. 37382 at 16 (stating that the Commission
intends to issue a separate procedural order to govern Hawaiian
Electric's above-ground 138 kV line extension-related requests).
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IV.
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based on the foregoing, subject to the conditions set

forth above, the Commission finds:

1.
support

of

Hawaiian Electric has met its burden of proof in

its

request

for

approval

Hawaiian Electric and Kupehau Solar,

of

the

PPA

between

dated September 15,

2020.

In support thereof, the Commission further finds:

A.

The purchased power arrangements under the PPA,

pursuant to which Hawaiian Electric will dispatch energy on an
availability basis

from Kupehau Solar,

including the Lump Sum

Payment to be paid to Kupehau Solar, are prudent and in the public
interest; and

2.

Hawaiian Electric has met its burden of proof in

support of its request to include all non-energy payments under

the PPA, including the Lump Sum Payment and related revenue taxes.
through the PPAC, to the extent such costs are not included in
base rates.
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V.

ORDERS
THE COMMISSION ORDERS:

1.

Subj ect

to

the

conditions

forth

set

in

Sections III.C.7 and III.D., the Commission approves:
A.

The

PPA

between

Hawaiian

Electric

and

Kupehau Solar, dated September 15, 2020; and

B.

Hawaiian

Electric's

request

to

include

all

non-energy payments under the PPA, including the Lump Sum Payments
(as defined in the PPA)

and related revenue taxes, through the

PPAC, to the extent such costs are not included in base rates.
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After Hawaiian Electric files an amendment to the

2.

PPA

based

procedural

on

its

schedule

Hawaiian Electric's

IRS
in

results.

this

to

docket

above-ground

govern

138

kV

its

a

issue

Commission will

the

review

overhead

of

line

Interconnection-Related Requests.
DONE at Honolulu, Hawaii

DECEMBER 30, 2020

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

«

By.
Jei/nifer M. Potter,

ommissioner

By
Leodol

f R. Asunci,

APPROVED AS TO FORM:

Noa K. Ching
Commission Counsel!
2020-0138.ljk
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iJr., Commissioner

CERTIFICATE OF SERVICE

Pursuant to Order No.
served

on

the

date

it

was

37043,

uploaded

the foregoing Order was
to

the

Public

Utilities

Commission's Document Management System and served through the

Document Management System's electronic Distribution List.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Application of )
)
)
)
)
)
)
)
)

HAWAIIAN ELECTRIC COMPANY, INC.

For Approval of Power Purchase
Agreement for Renewable
Dispatchable Generation with
AES Mountain View Solar, LLC.

DOCKET NO. 2020-0139
DECISION AND ORDER NO.

37699

DECISION AND ORDER
By this Decision and Order,the Hawaii Public Utilities

Commission

("Commission*'),

subj ect

the

to

conditions

outlined herein: (1) approves the Power Purchase Agreement ("PPA")
between

Hawaiian

dated September 14, 2020,
project

("PV System")

and

Electric

for

a

Mountain

7-megawatt

("MW")

Vi ew

Solar,

photovoltaic

paired with a five-hour 7 MW/35 MW-hour

("MWh") battery energy storage system ("BESS") to be located in

iThe Parties in this docket are HAWAIIAN ELECTRIC COMPANY,
INC. ("Hawaiian Electric" or "Company") and the DIVISION OF
CONSUMER ADVOCACY ("Consumer Advocate"), an ex officio party,
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and
Hawaii Administrative Rules ("HAR") § 16-601-62(a}. In addition,
the Commission has granted AES MOUNTAIN VIEW SOL7VR, LLC
("Mountain View Solar" or "Seller") Participant status. See Order
Solar, LLC's Motion to
No. 37423, "(1) Granting Mountain View
Participate; (2) Approving Hawaiian Electric Company, Inc.'s
Request to Bifurcate Its Power Purchase Agreement-Related Requests
from Its Interconnection-Related Requests; and (3) Adopting a
Procedural Order to Govern the PPA-Related Requests," filed on
November 6, 2020 ("Order No. 37423").
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Waianae on the

(the "Project" or "Facility");

island of Oahu

(2) approves Hawaiian Electric's request to

include all

other

payments for energy and non-energy under the PPA, including the

Lump Sum Payments

through the Purchased Power Adjustment Clause

taxes,
to

(as defined in the PPA) r and related revenue

the

extent

and (3) approves

such

costs

Hawaiian

are

not

Electric's

included
proposed

in

("PPAC"),

base

rates;

accounting

and

ratemaking treatment for the purchased power expenses under the
PPA (i.e.. Issue Nos. 1-3)

I.
BACKGROUND
A.

Procedural History

On
its

September

Application

Renewable

15,

requesting

Dispatchable

Hawaiian

2020,

approval

Generation

with

Electric

of
Mountain

a

PPA

View

filed
for
Solar,

and for approval of additional requests, relating to the Project.

^See
"Hawaiian
Electric
Company,
Inc.'s
Application;
Exhibits 1-9; Verification; and Certificate of Service," filed on
September 15, 2020 ("Application"); and Order No. 37423 at 15-15.
2020-0139
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On October 5, 2020, Mountain View Solar filed a Motion

to Participate in this proceeding.
On

greenhouse
("GHG

October

gas

Analysis"),

13,

("GHG")
which

Hawaiian

2020,

emissions

analysis

prepared

was

Electric

oy

for

submitted
the

its

a

Proj ect

consultant

Ramboll US Corporation ("Ramboll"). 4

On November 6, 2020, consistent with its intent to review
the PPAs resulting from the Hawaiian Electric Companies t 5 Phase 2
competitive procurement on an accelerated timeline, the Commission

filed

Order

No.

37423

which

set

forth

following

statement

of issues:
1.

met
its
Hawaiian
Electric
has
Whether
support
of
its
of
proof
in
burden
request for approval of the PPA between
Hawaiian Electric and Mountain View Solar,
2020,
for a 7 MW
dated September 14,

3"AES Mountain View Solar, LLC's Motion to Participate;
Affidavit of Woody Rubin; and Certificate of Service," filed on
October 5, 2020 ("Motion to Participate").
^"Letter From:
K.
Katsura To:
Commission Re:
Docket
No. 2020-0139 - Power Purchase Agreement between Hawaiian Electric
Company, Inc. and AES Mountain View Solar, LLC: Greenhouse Gas
Emissions Analysis, filed October 13, 2020. The GHG Analysis was
apparently intended to be included as part of the Application,
and is referred to by Hawaiian Electric as "Exhibit 5" to the
Application,
notwithstanding
its
separate
filing
date.
See Application at 7-8 (noting Exhibit 5 as "reserved") and 11
(stating that "Hawaiian Electric will submit the GHG analysis for
this Project to the Commission within four weeks of submittal of
this Application.").
refers
to
®The
"Hawaiian
Electric
Companies"
Inc.,
Light
Company,
Hawaiian Electric,
Hawaii
Electric
and Maui Electric Company, Limited.

2020-0139
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photovoltaic project, coupled with 7 Mvil/SS MWh
BESS, proposed to be located in Waianae,
on the island of Oahu.
a.

Whether Hawaiian Electric's purchased
power
arrangements
under
the
PPA,
pursuant to which Hawaiian Electric will
dispatch energy on an availability basis
from Mountain View Solar and pay fixed
Lump Sum Payments to Mountain View Solar,
are prudent and in the public interest,
with
explicit
consideration
under
HRS § 269-6, of the effect of the State's
reliance on fossil
fuels on price
volatility, export of funds for fuel
imports, fuel supply reliability risk,
and greenhouse gas emissions;

2.

Whether Hawaiian Electric has met its burden
of proof in support of its request to include
all other payments for energy and non-energy
under the PPA, including the Lump Sum Payment
(as defined in the PPA), and related revenue
taxes, through the PPAC, to the extent such
costs are not included in base rates;

3.

Whether Hawaiian Electric has met its burden
of proof in support of its request for its
proposed accounting and ratemaking treatment
for the purchased power expenses under the
PPA; and

4.

Whether it is in the public interest for
the 46 [kilovolt ("kV")l line extension,
required to interconnect the Project to
Hawaiian Electric's system, to be constructed
above the surface of the ground pursuant to
HRS § 269-27.6(a)

Order No. 37423 also:

(1) approved Hawaiian Electric's

request to bifurcate its PPA-related requests

(Issues Nos. 1-3)

®Order No. 37423 at 15-16 (footnote omitted).
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from

above-ground

its

(2)

(Issue No. 4);

PPA-related

adopted

and

requests;

extension-related

kV

46

a

procedural

order

(3)

granted

Mountain

to

requests

govern

View

the

Solar's

Motion to Participate in this proceeding.

Electric,

Hawaiian
Mountain

View

the

exchanged

Solar

consistent

with

the

scope

procedural

schedule."’

The

Consumer

information

discovery

of

Commission

Advocate,
requests

("IRs")
by

established

also

and

submitted

IRs

the

to

Hawaiian Electric and Mountain View Solar.
On

February 8,

Mountain View Solar filed its

2021,

Statement of Position ("SOP").®
Also on February 8, 2021, the Consumer Advocate filed a
motion for enlargement of time to extend the deadline to file its

SOP,

and

for

Hawaiian

Electric

to

file

its

Reply

Statement

of Position.®

“^See Order No. 37423. IRs and responses to IRs are referenced
IRs from the Consumer Advocate to
in this Order as follows.
" IRs from the Consumer Advocate
Hawaiian Electric: "CA/HECO-IR
" IRs from the
to Mountain View Solar: "CA/Mountain View-IR-_
tf
IRs from the
Commission to Hawaiian Electric: "PUC-HECO-IR/f
"PUC-Mountain-IR
Commission
to
Mountain
View
Solar:
Responses filed by Hawaiian Electric or Mountain View Solar for
any of the above IRs are referenced as "Response to."
®"AES Mountain View Solar, LLC's Statement of
filed
February
and
Certificate
of
Service,"
("Mountain View Solar SOP").

Position;
2021
8,

^"Division of Consumer Advocacy's Motion for Enlargement of
Time; and Certificate of Service," filed on February 8, 2021
("Consumer Advocate Motion for Enlargement of Time").
2020-0139
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On

granting

Order No. 37616,

Enlargement

of

Time,

2021,

10,

February

the

and

Advocate's

Consumer

Motion

for

for

the

deadline

the

extending

issued

Commission

the

Consumer Advocate to file its SOP to February 10, 2021, and for

Hawaiian Electric to file its Reply SOP to March 10, 2021.
On

February

On

March

2021,

10,

the

Consumer Advocate

filed

its SOP.
Hawaiian

2021,

Electric

filed

schedule

set

its

Reply SOP. 12
Pursuant

in Order No.

37423,

to

the

procedural

as amended by Order No.

37616,

forth

no further

procedural steps are contemplated, and the PPA-related issues are

ready for decision-making.

B.
Parties to the PPA
Hawaiian Electric is the franchised provider of electric

service for Oahu, and is engaged in the production, transmission.
i^Order No. 37616, "Granting the
Advocacy's
Motion
for
Enlargement
February 10, 2021 ("Order No. 37616").

Division of Consumer
of
Time,"
filed

ii"Division of Consumer Advocacy's Statement of Position,"
filed February 10, 2021 ("Consumer Advocate SOP").

i2"Hawaiian Electric Company, Inc.'s
Position; Exhibit A; and Certificate of
March 9, 2020 ("Hawaiian Electric Reply").
2020-0139
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Reply Statement
Service," filed

of
on

distribution, purchase, and sale of electric energy on the island
of Oahu.
Mountain View Solar is

a Delaware limited liability

company that is registered to do business in Hawaii, but whose

principle place of business is in Colorado.

Mountain View Solar

is a wholly owned subsidiary of AES Distributed Energy, which.
in turn, is a wholly owned subsidiary of "The AES Corporation,
"AES Distributed Energy, Inc. has over 200 MW of operating solar

projects, including a 28 MW PV plus 100 MWh BESS Project on Kaua'i,
and
Maui

over

and

Fortune

300 MW in development.

Hawai'i
500

Global

Island. "^6

Power

including
"The

Company

AES

with

100 MW

on

O'ahu,

Corporation
2019

revenues

$10 billion, and $34 billion in assets owned and managed."^’’

^^See Application at 7.

^^Motion to Participate at 3.

^^Application at 19.
^^Application at 19-20.

^"^Application at 20.
2020-0139
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is

a

of

c.
The Proposed Project

Pursuant to the PPA, Mountain View Solar will furnish.

construct, own, and operate the proposed Facility, including all
Seller-Owned Interconnection Facilities and all other equipment,
devices.

including associated appurtenances owned,

controlled,

Hawaiian Electric represents

operated and managed by Seller.^®

that the Facility is capable of generating up to 29,579 MWh per
year. equivalent to the power used by up to 5,000 homes,
The Facility is proposed to be located on a portion of

the Mountain View Dairy Farm, in the north Waianae Valley Road,

in the lower portion of the Waianae Valley.

"The property is

bordered by undeveloped and agricultural land to the north and

northwest.

agricultural

to

fields

and residences to the east.''^^

the

south

and

southwest.

The area upon which the Project is

proposed to be constructed "is no longer used for agricultural
activities and is generally characterized by fallow land."22

^®Application at 21 (footnote omitted).

^^Application at 2 and 21.
20Application at 20.
^^Application at 20.
22Application at 20.
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will

Facility

The

consist

approximately

of

43,288 high-efficiency solar photovoltaic modules mounted on a

racking system and six 1,43 MW inverters. combined with a BESS

comprised of battery modules, inverter systems, and switchgear.23
The Project will interconnect to Hawaiian Electric's

system
The

via

details

of

Wahiawa-Mikilua

existing

the

interconnection

the

will

kV

46
be

circuit. 2^

determined

by

the Interconnection Requirements Study ("IRS").^^

According

to

the

PPA,

the

Guaranteed

Commercial

Mountain View

Operations Date of the Project is May 17, 2023.^5

Solar represents and warrants that as of the Commercial Operations
Date, the Facility will be a qualified renewable resource under

the

State's

Renewable

Portfolio

absent any changes in law.

Standards

("RPS") ,27

and.

will meet the definition "renewable

electrical energy" or "renewable energy. "28
Hawaiian Electric states that the "key benefit" of the

Facility and the PPA is:

^^Application at 21-22.
24Application at 23.
25see Application at 6-7 and 23-24.

2^Application, Exhibit 1 at 301 (Attachment K).
2’^See HRS § 269-91

seq.

28Application at 21.
2020-0139
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LT]he Company will be able to utilize
renewable energy produced by the Facility
during periods of system demand, outside of PV
production hours. Having the PV system paired
with the BESS adds significant value to the
Facility by allowing the energy produced
during the day that cannot be readily accepted
by the Company, to be stored and dispatched to
the Company's system at future times of higher
customer demand, which is more beneficial to
the Company's system than past projects thatrequired instantaneous use of energy produced.
The BESS energy supplements the PV energy in
meeting the Company's dispatch and thereby
reduces volatility and variability of the PV
energy resource, allowing the Facility to be
semi-dispatchable and able to contribute to
reserves. The storage allows the PV energy to
be shifted to periods of peak energy demand,
and other non-solar periods, that could
otherwise require fossil generation to meet.
The charged storage contributes to the primary
frequency response of the Facility, and can
assist in grid stabilization subject to
discharge limits.29
Hawaiian Electric estimates that "as a result of the

PPA,
500

a typical residential Hawaiian Electric customer consuming

kilowatt-hours

('kWh')

per month could save

approximately

$0.13 per month on average over the course of the term of the
PPA."3o

Hawaiian Electric represents that the Facility is expected

to increase Hawaiian Electric's 2025 RPS by up to 0.43 percentage

^^Application at 22 (citation omitted).
^^Application at 3.
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points, and increase the Hawaiian Electric Companies' consolidated
2025 RPS by up to 0.33 percentage points.

D.
Material Terms of the ?PA

The PPA is included as Exhibit 1 to Hawaiian Electric's
Application.32

The material terms of the PPA are provided below.

In general. Hawaiian Electric states that "[s]pecific terms and

conditions of the PPA were negotiated by the Company and Seller at
arms-length

and

contain

indemnification,

insurance

and

other

provisions that will serve to protect the Company and its customers

from certain risks associated with interconnecting the PV plus

storage Facility. "33
Term:

The Initial Term of the PPA is twenty-five (25)

years following the Commercial Operations Date ("Term").

The PPA

automatically terminates upon expiration of the Term.3<
Commission Approval and Associated Termination Rights:

Hawaiian Electric and Mountain View Solar are required to use

"good

faith

efforts

to

obtain,

as

soon

as

practicable,"

^^Application at 4.
32sections of the PPA are referenced by their "PPA
^^Application at 10.
^^Application, Exhibit 4 at 3.
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a Commission order approving the PPA within twelve (12) months of
Application

the

date

submission

If a satisfactory Commission

("Application Submission Date").^^
the

approving

order

twelve (12) months.

Hawaiian

not

is

PPA

issued

those

within

or within a longer period as agreed to by

party may.

either

Solar,

and Mountain View

Electric

Commission

the

to

within one hundred eighty (180) days of such date, issue written

notice declaring the PPA null and void.

If

a

Commission

order

approval

is

issued

but

then

appealed.

and a non-appealable Commission approval order is not

obtained

within

(24)

twenty-four

months

of

the

Application

Submission Date, or within such longer period as Hawaiian Electric
and Mountain View Solar may agree to ("PUC Order Appeal Period"),
then

either

party

may,

by

written

notice

delivered

within

ninety (90) days of the expiration of the PUC Order Appeal Period,

declare the PPA null and void.^?
Hawaiian Electric clarifies that it based its timeframes

for

Commission

approval

on

the

Commission's

prior

statements

seeking timely execution of the competitive procurement process.
and "in order to meet the aggressive timelines set for the Project

Application, Exhibit 4 at 3 (citing PPA § 12.3).

^^Application, Exhibit 4 at 3 (citing PPA § 12.6(b)).

^■’Application, Exhibit 4 at 3; see also PPA § 12,6(b).
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to meet Commercial Operations, the Project's need to move forward
as

expeditiously

as

Investment Tax Credit

to

possible
( 'ITC'),

safe

harbor

the

among other things. "38

federal

However,

in the event Mountain View Solar "is unable to safe harbor the ITC
and the PPA is not declared null and void pursuant to the terms of

ths PPA,

the contract price negotiated in the PPA will not be

increased or subject to adjustment. "39

Company Right to Declare the PPA Null and Void Prior to
Effective Date;

Hawaiian Electric may declare the PPA null and

void prior to the Effective Date for the following reasons:

Seller implements material changes
a.
in the type of, or performance specifications
of, the equipment that affects the results of
the IRS or project schedule without the
consent of the Company.

breach
of
is
in
b.
Seller
of the PPA
or 22.2(d)
Sections 22.2(c)
requiring Seller to have obtained certain
Approvals,
and
Governmental
Land Rights
Attachment
G
provisions
of
or
the
Facilities)
(Company-Owned Interconnection
Seller
to
requiring
the
payment
by
amounts
for
Company of certain specified
interconnection facilities.

Seller, after making payment for the
c.
interconnection
facilities,
requests
in
writing that Company stop or otherwise delay

38Application, Exhibit 4 at 4.
^^Application, Exhibit 4 at 4.
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the performance of work
received such payment.

for which Company

The
IRS
Letter
d.
terminated
prior
to
the
the [IRSj.^o

Pricing;
lump sum payment

Agreement
completion

is
of

The payment structure is comprised of a monthly

("Lump Sum Payment"), which will be made by

Hawaiian Electric to Mountain View Solar in exchange for the right
to dispatch the Facility's energy production, subject to certain

agreed-upon
In particular.

performance
there

("Performance

metrics

are separate

Metrics") .

Performance Metrics

for the

PV system and the BESS, which are intended "to provide the Company

with reasonable assurance that the Facility will be available and
perform as required[.]

one

or

more

of

the

"42

"In the event Seller fails to achieve

Performance Metrics,"

liquidated

damages

("Liquidated Damages") are assessed, which have the potential to

reduce the Lump Sum Payment to zero if the Facility is "completely
unavailable" or otherwise "underperforming in other aspects as
measured by the Performance Metrics. z,43

Liquidated Damages are

discussed further below.

^^Application, Exhibit 4 at 4 (citing PPA § 12.5).

^^See Application, Exhibit 4 at 2.
^^Application, Exhibit 4 at 5.
^^Application, Exhibit 4 at 5-6.
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In general, this payment model "provides a contractual

vehicle to integrate more renewable energy, provides flexibility

on

the

Companies'

and

grids.

addresses

curtailment

«44

uncertainty risks . .

The Lump Sum Payment "is made in exchange for the right

to dispatch the Facility's energy production. «45

The Lump Sum

payment is based on the Facility's Net Energy Potential ("NEP"),

which represents "the theoretical annual energy delivery of the
Facility's

PV System to the Point of Interconnection assuming

'typical'

availability

'representative'

and

meteorological

conditions at the site, with a probability of exceedance of 95%."'®®
The Lump Sum Payment is expected to be adjusted "from

time to time as the MWh value assigned to the Facility's NEP is
reassessed as provided in the PPA[,]"<’ but will be "made on the

basis

of

the

'Unit

Price'

as specified in the PPA."®®

of

$0.130377024

kWh

of

NEP,

The PPA does not provide for an energy

payment of any kind.®®

^^Application, Exhibit 4 at 2.
^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 6-7.
Application, Exhibit 4 at 7,

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 7.
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Liquidated Damages: If the Facility fails to satisfy one

or

of

more

the

Performance

Metrics,

as

described

below,

Liquidated Damages will be assessed against the Lump Sum Payment,
and "[t]he Lump Sum Payment, as affected by the availability of

the Facility and other Performance Metrics, has the potential to
be reduced down to zero if the Facility is completely unavailable

or if the

Facility is

available but underperforming in other

aspects as measured by the Performance Metrics. //50
As set forth in the PPA, to provide Hawaiian Electric
with reasonable assurance that the Facility will be available and

perform

as

required,

the

following

Performance

Equivalent

Availability

Metrics

are utilized:

1.

The

PV

System

Factor

("EAF") Performance Metric is used to evaluate the availability of

the PV System for dispatch by the Company;

2.

The

Performance

Guaranteed

Performance Metric is used to

Ratio

("GPR")

evaluate the efficiency of the

PV System;

3.

The BESS Capacity Performance Metric is used to

confirm the capability of the BESS to discharge as required by the

terms of the PPA;

soApplication, Exhibit 4 at 5.
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4.

The

BESS

EAF

Performance

is

Metric

used

to

determine whether the BESS is meeting its expected availability;

5.

Performance

The BESS Equivalent Forced Outage Factor ("EFOF")
Metric

is

used

to

evaluate

whether

the

BESS

is

experiencing excessive unplanned outages; and

6.
Performance

BESS

The

Metric

Round

Trip

to

determine

used

is

("RTE")

Efficiency
the

energy

storage

efficiency of the BESS.^^
"In the event that [Mountain View Solar] fails to achieve

one or more of the Performance Metrics,

damage

amount

that

is

associated

there is a liquidated
with

failure. "52

such

Liquidated Damages relating to the BESS are calculated on the basis
of the BESS Allocated Portion of the Lump Sum Payment for an

applicable three-month period (which is referred to in the PPA as
a "BESS Measurement Period").53

Other

Adjustments

to

NEP

and

Lump

Sum

Payment:

The Lump Sum Payment may be adjusted based on the report of the
Project's NEP by an independent engineer ("IE") at the close of

Mountain

Vi ew

Solar's

construction

51Application, Exhibit 4 at 5-6.
52Application, Exhibit 4 at 6.

53Application, Exhibit 4 at 6.
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financing,

but

before

commercial operation of the Facility.54

Hawaiian Electric will

receive a copy of the report of the IE

("IE Energy Assessment

Report") that is provided to the financing parties as part of their

standard due diligence prior to
include a NEP estimate.55

financial closing,

which will

"If the NEP estimate in the IE Energy

Assessment Report is equal to or greater than the NEP estimate
provided in Seller's

for

[Request

Proposal

('RFP')]

Response,

the Lump Sum Payment specified in this Application will apply for
the first 15 months following the Commercial Operations. /Z56
"However, if the NEP estimate in the IE Energy Assessment
Report is less than the NEP estimate in Seller's RFP Response,

the Seller may either declare the PPA null and void or accept the

IE Energy Assessment Report's NEP estimate. "57

If Mountain View

Solar accepts the IE Energy Assessment Report's NEP estimate:

(A) that estimate is used to reduce the Lump Sum Payment based on
the

Unit

Price

during

Commercial Operations; and

the

first

months

following

(B) Mountain View Solar shall pay a

^^Application, Exhibit 4 at 8.
^^Application, Exhibit 4 at 8.

^^Application, Exhibit 4 at 8-9.

5‘^Application, Exhibit 4 at 9.
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one-time Liquidated Damages amount calculated on the basis of
$10/MWh of the differential between the two NEP estimates.5®
Hawaii Tax Credit Pass Through; Mountain View Solar is

required to "use commercially reasonable efforts" to apply for and
obtain the "maximum reasonably available Hawaii Renewable Energy
Technologies

Income Tax Credit"

and pass through any credits

obtained to Hawaiian Electric "for the benefit of its customers. "5®
"If Seller fails to apply for and use commercially reasonable

efforts to obtain the maximum reasonably available [tax credits],"
then Hawaiian Electric "will be entitled to liquidated damages in
an

amount

equal

to

$150,000

per

MW of

Contract

Capacity. "60

Hawaiian Electric acknowledges. however, that the likelihood of

Mountain View Solar obtaining Hawaii Renewable Energy Technologies
Income Tax Credits for this Project is not high, given that the
"2020 Hawaii State Legislature recently passed S.B. No. 2820 S.D.2
H.D.2 that will end the State tax credit for utility scale solar
energy projects over 5 MW that require a power purchase agreement

to be approved by the Commission."®^

58 Application, Exhibit 4 at 9.
^^Application, Exhibit 4 at 7.

58Application, Exhibit 4 at 8.
5^Application, Exhibit 4 at 8.
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Right of First Negotiation to Purchase the Facility;
Hawaiian. Electric shall have the right of first negotiation prior

to the end of the Term and option to purchase the Facility from
Mountain View Solar,

first

of

right

also have the

and in some circumstances.

to

negotiation

purchase

the

Facility

if

Mountain View Solar wishes to assign its interest in the Facility

or effect a change of control.
Company

is

subject

to

Additionally, "in the event that

to

efforts

eliminate

such

FASB

810,

ASC

in addition to such

Facility,

with respect to Seller and the

other

under

consolidation

accounting treatment.

[Hawaiian Electric and Mountain View Solar]

shall effectuate a

sale of the Facility to the Company. "63
Hawaiian Electric clarifies that "[a]ny purchase of the

Facility

by

Commission

Company

for

shall

be

subject
and.

approval.

to

application to
to

prior

the

consummation.

formal Commission approval of such purchase. "64

Compliance with

Laws

and Regulations:

Mountain View

Solar is responsible for obtaining, at its expense, any and all

necessary permits, government approvals, and land rights for the

^^Application,
Attachment P.

Exhibit

4

at

9;

^^Application, Exhibit 4 at 9.
^^Application, Exhibit 4 at 10.
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see

also

PPA

§

19.1,

construction

and

operation

of

the

"Prior

Facility.

to

commencement of construction of the Company-Owned Interconnection

Facilities,

Seller

government

approvals

ownership.

operation,

shall
and
and

the

provide

land

rights

maintenance

of

necessary

for
the

permits.

construction.

Company-Owned

Interconnection Facilities.

Site Restoration: Pursuant to the PPA:

After termination of the PPA, or if the PPA is
upon Company's
declared null
and void,
its
expense.
request,
Seller
will,
at
(1) remove all Company-Owned Interconnection
Facilities and Seller-Owned Interconnection
recycle
Facilities
from
the
Land
and
Facilities
to
the
fullest
extent
such
possible. and (2) restore the Land to its
condition prior to construction.

Alternatively, Hawaiian Electric may elect to remove all

or part of the interconnection facilities, because of operational
concerns.

"in which case Seller will reimburse Company for the

cost of removal."®®

Company

Dispatch:

Hawaiian

Electric

will

have

the

contractual and operational discretion to dispatch the Facility,

^^Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10.

®'^Appli cation. Exhibit 4 at 10.
®®Application, Exhibit 4 at 10.
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including

the

PV system and BESS,

in

its

preferred manner.®®

"This will enable the Company to maximize the benefits of the
Facility by giving [the] Company [the] flexibility to dispatch the

Facility

as

conventional

needed,"

fossil

thereby

fuel

as well

units,

to

need

the

avoiding

offset

as

use

its

night-time

customer demand and perform grid stabilizing services.
Credit Assurance and Security; Mountain View Solar is

required to post and maintain Development Period Security and

Operating Period Security, as provided in the PPA.’^^Guaranteed
Mountain View Solar

and

Milestones

must

meet

agreed

Commercial
upon

Operation;

Guaranteed

Project

Milestones as set forth in the PPA, and failure may result in daily

delay damages and potential termination of the PPA.’2
Community

required

to

develop

Outreach
"a

Plan:

Mountain

comprehensive

View

community

Solar

was

outreach

and

communications plan prior to the Execution Date [of the PPA] that

was [to be] made publicly available on Seller's Project-specific
website for the term of the PPA.""^^

Further, Mountain View Solar

^^Application, Exhibit 4 at 11.

"^^Application, Exhibit 4 at 11.
’^Application, Exhibit 4 at 11 (referencing PPA § 14).
’^Application, Exhibit 4 at 11.
’^Application, Exhibit 4 at 12.
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is required to "work with neighboring communities and stakeholders
during all phases of the Project

.

.

to provide them with

information, an opportunity to engage in a dialogue about concerns.
mitigation measures, and potential benefits of the Project, and to

receive their written unedited comments to be made a part of

the Application."■’^
Mountain View Solar must also consider "the Project's

potential

impacts

on

determine

if

action

any

historical
should

cultural

and

be

taken

to

resources

protect

and

native

Hawaiian rights. "■’®

II.
PARTIES' AND PARTICIPANT'S POSITIONS
A.

Hawaiian Electric
Hawaiian Electric provides a number of justifications in
support of its Application, including:

Proj ect

are

" [Power

consistent with

Supply

Improvement

the

(1) both the PPA and the

Hawaiian

Plan

Electric Companies'

( 'PSIP')]

Update

Report:

December 2016" and Commission's Inclinations; (2) the Project was

■’^Application, Exhibit 4 at 12; see also. Exhibit 8 (Community
Outreach Summary and Public Comments).
■’^Application, Exhibit 4 at 12,
2020-0139
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selected through a competitive procurement process; (3) the PPA is
expected to provide bill savings to Hawaiian Electric customers

over the contract Term; (4) the PPA will reduce customer exposure
to fossil fuel price volatility; (5) the Project is not expected
to

increase

curtailment

existing

of

as-available

renewable

resources or impede consideration of new renewable resources onto
Hawaiian Electric's system;

the Project will help meet the

(6)

State's energy policy objectives and RPS goals;

(7) the Project

will provide essential grid services as defined in the Integrated

(8) the Facility will reduce fossil fuel

Grid Planning process;

consumption

by

Electric's

Hawaiian

generating

units;

and (9) the PPA incorporates the Renewable Dispatchable Generation

contracting mechanism that will improve on the Company's ability

to

leverage maximum value

from this

and

subsequent

renewable

Each of these is discussed in further detail below.

resources.

Hawaiian
Inclinations.

Electric's

PSIP

and

the

Commission's

Hawaiian Electric states that the PPA is "consistent

with the Hawaiian Electric Companies' PSIP objectives, which set

forth

the

Companies'

to

intention

competitively procure

new

grid-scale generation resources through detailed plans and actions
for the years 2017 to 2021."’’’’

Hawaiian Electric further states

’’^Application at 3-5.
■’■’Application at 11.
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that the PPA is consistent with the Comrnission's Inclinations,
which "offered 'perspectives on the vision, business strategies

and

[Hawaiian Electric]
and

interests

[and] urged

the

business

Companies'

state's

public

model

policy

align

to
with

the

customers'

goals [,]'

Companies

Electric

Hawaiian

the

required

changes

policy

regulatory

seek

to

higher

penetrations of lower-cost renewables and to lower fuel costs in

existing power plants. /<78

this

In

Hawaiian Electric

regard.

maintains that the PPA "will increase renewable energy generation

on the system and decrease the amount of fossil fuel consumption

by

plants,

power

existing

lowering

thereby

fossil

fuel purchases [.]

Hawaiian Electric

Result of Competitive Procurement.
that

notes

"sought

dates. "80

Proposals

1,300,000

MWh

dispatchable

per

"was

with

process

procurement

operation

Project

the

selected
defined

For example.
for the

year

through

target

for Oahu,

a

competitive

quantities

and

Hawaiian Electric

capability to provide approximately
('MWh/year')

generation delivered

to

of
the

variable

renewable

Company's

system. "81

‘^^Application at 8.
■^^Application at 8-9.

^^Application at 9.
s^Application, Exhibit 2 at 6. As discussed in more detail
in Section III.B, below, this PPA is part of the Hawaiian Electric
2020-0139
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This process enabled the Company to select the Project {as part of

a portfolio of projects) to deliver the benefits contemplated by
the Stage 2 RFP at competitive pricing.
Savings for Hawaiian Electric^s Customers.

Because the

Unit Price of the Project is fixed (and not tied to the price of
fossil fuels, which fluctuates in response to market forces), it is
expected to result in lower effective rates to Hawaiian Electric's

customers over the Term of the PPA.®^
that

as

a

a

PPA,

result of the

Hawaiian Electric estimates

typical

residential customer

consuming 500 kWh per month of electricity could save approximately
$0.13 per month on average during the term of the PPA.®^

Further,

"[o]n a portfolio basis with the other projects selected in the
Company's

Stage 2

RFP process on the

.

estimated that
customer

consuming

island of Oahu,

it

is

a typical residential Hawaiian Electric

500

kWh

per

month

could

save

on

average

approximately $0.99 per month.
Reduced

Exposure to

C ustomer

Fuel

Price Volatility.

Relatedly, Hawaiian Electric asserts that the PPA reduces customer

Companies' second round of procurement to acquire grid-scale solar
plus storage generation and capacity services.

^^Application at 9.
^^Application at 10.
^^Application at 10.

^^Application at 10-11.
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exposure to volatility in fuel prices by:

(1) de-linking the PPA

pricing from fossil fuels over the term of the PPA; and (2) adding

more renewable generation onto Hawaiian Electric's system that

displaces fossil fuel use.®®

As a result, "customers will not be

subject to bill increases with rises in the price of fossil fuel."®’

Increase in RPS.

Hawaiian Electric states that "[t]he

renewable energy to be purchased from the Facility pursuant to the

PPA will

assist

Hawai'i's

RPS goals. "88

Hawaiian

in

Electric

achieving the

State

Hawaiian Electric estimates that

of

the

Facility can potentially contribute up to 0.43 percentage points
towards the Company's 2025 RPS and 0.33 percentage points towards

the Hawaiian Electric Companies' consolidated 2025 RPS.®®

Essential Grid Services.
"tt]he

Project

is

advantageous

Hawaiian Electric states that

due

to

the

ability

for

the Company to dispatch the Facility's available energy in real

time, allowing the Facility to potentially contribute to many of
the grid services as proposed in the Integrated Grid Planning
process

traditionally

provided

by

®®Application at 12.
®’Application at 12.

®®Application at 11.
®®Application at 11.
2020-0139
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conventional

synchronous

These grid services include "Regulating Reserve,

generation [. ]
Primary

Response,

Frequency

Support.

Voltage

and

Hawaiian Electric will be able to dispatch energy from the Project
"outside

production

solar

[of]

Hawaiian Electric

to

avoid

the

need

hours,"
to

allows

which

rely on

fossil

fuel

generation during these periods; further, the Project can also be
charged from the grid, which allows Hawaiian Electric "greater

flexibility and certainty in delivering necessary grid services. z/92
Looking ahead, Hawaiian Electric states that the Project

can

also

"operate

in

grid-forming

mode.

facilitates

which

maintaining system reliability in the future[,]

as the Company

reduces or eliminates use of fossil-fueled synchronous units. "93

In light of the 25-year Term of the PPA, Hawaiian Electric submits
that

acquiring

these

capabilities

at

this

time

is

prudent. 94

Finally, Hawaiian Electric states that the Project's stored energy
can provide "black start capability, supporting restoration of the

^^Application at 9 (internal citation omitted).
^^Application at 9.
^^Application at 9.
^^Application at 9.
^^Application at 9-10.
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after

grid

system

a

grid resilience[.]

blackout

thereby

and

to

adding

''95

Reduced

Fo s sil

Fuel

Hawaiian Electric

Consumption.

estimates that the Project will avoid the following amounts of
fossil fuels that would otherwise be used in its generating units

and the dispatchable generating units of its independent power
producers

("IPPs"):

301,736

("LSFO");

33,989

barrels

barrels

537,161

of

Ultra-Low

of

of

barrels

Sulfur

Low

Diesel

Fuel

Sulfur

Diesel

Fuel

Oil

("Diesel");
("ULSD") ;

and 223,237 barrels of biodiesel. 9$
Reduction

in

GHG

Emissions.

According

to

the

GHG Analysis, the Project is estimated to produce a net reduction

in

GHG

emissions

of

379,040

metric

tons

of

carbon

dioxide

equivalents {"MT CO2e"} during the operation of the Project, and a

net reduction of 320,992 MT CO2e over the Project's lifecycle.®'’'

Renewable

Dispatchable

Generation

PPA.

Hawaiian

Electric states that "[t]he PPA was based on the model Renewable
Dispatchable Generation PPA filed with the Stage 2 RFP(,] . .

^^Application at 10.

^^Application, Exhibit 3 at 3.

^■^GHG Analysis at 6. The Project's "lifecycle" refers to the
operation of the Project, as well as the "upstream" (i.e.,
raw materials
extraction,
production,
and
transportation,
plus construction of the Project) and "downstream" (i.e.,
transportation and decommissioning and disposal of the Project)
stages of the Project. See id.
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[which has]

(s]pecific terms and conditions . . .

[that] contain

indemnification, insurance, and other provisions that will serve
to protect

the

Company and

its

customers

from certain

risks

associated with interconnecting the PV plus storage Facility. //98

Further, Hawaiian Electric states that it "negotiated significant

provisions to assess the Facility's availability and performance
throughout the term [of the PPA]" to ensure that the Facility

performs as represented when it is dispatched,®®

B.

Consumer 7\dvocate
The
Hawaiian

Consumer

conditions.

Consumer

PPA-related

Electric's

Advocate

In

recommends

Advocate

requests.

reaching

considered;

this

(1)

the

approving

subject

certain

to

recommendation.
procurement

the

process;

(2) the pricing, bill impacts, and net benefits associated with
the PPA;

(3) the terms and conditions of the PPA;

(4) community

outreach; and (5) the Project's effect on the State's reliance on
fossil fuels, GHG emissions, and contribution to the State

®QApplication at 10.

®®Application at 10.
i^^See Consumer Advocate SOP at 1-2 and 47-50.

^Q^Consumer Advocate SOP at 11-12.
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While

raising

some

regarding

concerns

discussed by the Independent Observer ("IO") 102

issues

its Oahu Phase 2

RFP IO Report, 103 the reasonableness of the Lump Sum Payments,

the lack of near-term bill savings benefits, Seller's community
outreach efforts, and certain ambiguities in Hawaiian Electric's

GHG analysis, the Consumer Advocate concludes that "there do[es]
not appear to be any 'fatal' flaws in the areas discussed above.
The Consumer Advocate therefore recommends, subject to

certain conditions.
between

Mountain

dated September 14,
arrangements

in

as described below;
View
2020;
the

Solar
(2)

PPA

and

(1)

approving the PPA

Hawaiian

Electric,

finding that the purchased power
are

reasonable.

with

explicit

lO^The IO is a third-party contracted to oversee the RFP
process to ensure that it is conducted by Hawaiian Electric fairly
and in compliance with applicable Commission orders and guidance.
i°^See Consumer Advocate SOP at 12 ("Based on its review,
the Consumer Advocate summarized several of the factors and
analyses considered by the 10 in supporting the selection of
the
Final
Award
Group,
focusing
for
the
purposes
of
Docket Nos. 2020-0136, 2020-0139, and 2020-0143, on the island of
Oahu,
in Attachment 1 of this statement of position."}
and Attachment 1.

The "IO Report" refers to the report filed by the IO regarding
Co., Inc.,
the Stage 2 RFP process.
See In re Hawaiian Elec. Co.,
K.
et al.. Docket No.
2017-0352, Letter From:
Katsura To:
No.
Commission Re: Docket No. 2017-0352 - To Institute a Proceeding
Relating to a Competitive Bidding Process to Acquire Dispatchable
and Renewable Generation; "Phase 2 Independent Observer Report on
RFPs for Variable RDG on Oahu," filed October 21, 2020.
lo^Consumer Advocate SOP at 46.

2020-0139

31

Exhibit 2
Page 34 of 118

consideration of the effect on the State of Hawaii's reliance on
fossil fuels on price volatility, export of funds for fuel imports.

fuel supply reliability risk, and GHG emissions; (3) authorizing
Hawaiian Electric to include all payments for energy and non-energy
under the PPA, including the Lump Sum Payments and related revenue
taxes,

in Hawaiian Electric's PPAC to the extent such costs are

not included in Hawaiian Electric's base rates; and (4) approving
the proposed accounting and ratemaking treatment for the purchased
power expenses under the PPA.
However, the Consumer Advocate recommends the following

conditions be included in any approval granted by the Commission:

1.

Mountain View Solar shall file copies of all
invoices
relating
to
the
engineering,
procurement, construction, and maintenance
associated with the PPA no later than sixty
(50) days after the Commercial Operations
Date, as well as its income statements or
results of operations related to the PPA that
will
allow
the
Commission
and
the
Consumer Advocate
to
evaluate
the
comparability of the Project's actual results
to the pro forma information;

2.

To the extent additional information is
necessary in connection with the above
condition, the Consumer Advocate be allowed to
issue IRs to Mountain View Solar as a
participant in this proceeding;

losQonsumer Advocate SOP at 1-2 and 54. Regarding recovery of
the PPA's payments through the PPAC, the Consumer Advocate
clarifies that its non-objection is premised on these costs not
Id.
being recovered through another cost recovery mechanism,
at 51.
2020-0139
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2020-0139

3.

As it relates to future procurement processes,
bidders be required to file the pro forma
information
related
to
their
project,
in addition to copies of any supporting
documentation
(e.g.,
copies
of
leases,
EPC contracts, etc.) - including native files
v/ith formulas intact - to support their
bid price;

4.

Hawaiian Electric and Mountain View Solar
shall file, within twenty-five (25) days of
any missed Guaranteed Project Milestone,
the milestone missed, the reason{s) why the
milestone was missed, as well as measures the
Company believes will address the delay,
including preventing similar delays for the
same or other projects in the future;

5.

Hawaiian Electric shall file a monthly report
containing
hourly
commitment,
dispatch,
and curtailment data for the Project and all
other Hawaiian Electric and IPP units,
including a qualitative description of how
each project is being used and dispatched in
an efficient manner that maximizes the
benefits to customers (the Consumer Advocate
notes that this
requirement applies to
existing projects, and should be filed in
Docket No. 2011-0206 and may be consolidated
with other reports filed in that Docket);

6.

All completed environmental assessments that
will
be
used
to
develop
a
detailed
decommissioning plan and methodology should be
in place to determine if the land has been
restored to its condition prior to the
development and construction of the Project;

7.

Mountain View Solar be required to develop a
comprehensive end-of-life management plan for
the Project equipment,
including whether
the batteries
and
PV
panels
can
be
repurposed, recycled, incinerated, or taken to
a landfill, and their respective costs,
and Hawaiian Electric should file this plan
within five
(5)
years of the date of
the Decision
and
Order
addressing
the
PPA-related requests;
33
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8.

Mountain View Solar be required to offer both
live
in-person
and
virtual
testimony
opportunities, to be recorded and transcribed,
for the public and stakeholders to increase
accessibility and transparency, in addition to
improving their current outreach practices;
and

9.

The two issues identified by the IO in the
Oahu Phase 2 RFP IO Report be addressed for
future RFPs.^®^

Advocate

Consumer

The

does

object

not

to

Hawaiian Electric's proposed accounting and ratemaking treatment.

but argues that "as the Company conducted a preliminary evaluation,
which considered the PV system not to contain a lease, while the

BESS was determined to contain a lease, to the extent that there

are any changes to those determinations, the Company should report
such

changes

and

associated

any

changes

to

the

regulatory

asset/liability and ratemaking treatment. "107

C.

Mountain View Solar
In

its

SOP,

Mountain View Solar

requests

that

the

Commission "find that the purchased power arrangements under the

PPA,
are

including
prudent

the

and

Lump

in

Sum

the

Payments

public

^'’^Consumer Advocate SOP at 47-50.
lO'^Consumer Advocate SOP at 53.
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to

be

interest.

paid

to

with

Seller,

explicit

consideration under HRS § 269-6.

In support of its position.

Mountain View Solar states:

1.

The PPA was the result of arms-length
negotiations between Mountain View Solar and
Hawaiian
Electric
during
a
four-month
timeframe ending in September 2020;

2.

The
certainty
of
the
PPA's
monthly
Lump Sum Payment allows the Proj ect to
underwriting
be
eligible
for . preferred
criteria from financiers which, in turn,
offer
allows
Mountain View
Solar
to
lower prices
than would have
otherwise
been possible;

3.

The PPA structure ensures that ratepayers do
not pay for services or capacity they are not
receiving, and provides for liquidated damages
in the event the Facility does not perform
as expected;

4.

The Project will result in cost savings to a
typical
residential
Hawaiian
Electric
customer in Oahu of $0.13 per month on average
during the term of the PPA;

5.

The Project's BESS will allow the Project to
store PV energy that cannot be readily
accepted by the Hawaiian Electric grid as it
is produced, as well as perform grid services
that
are
traditionally
provided
by
conventional synchronous generation;

6.

The Project will assist Hawaiian Electric in
achieving the State of Hawaii's RPS goals;

7,

The Project will reduce ratepayers' exposure
to
fossil
fuel
price
volatility
by
reducing the Company's future dispatch of
oil-fueled units;

8.

The Project is estimated to result in a net
GHG emissions reduction of 379,040 MT COae per

losMountain View Solar SOP at 2-3.
2020-0139
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Project operations and 320,992 MT COae per the
Project's lifecycle;

9.

Mountain View Solar has made substantial
efforts toward community outreach, including;
establishing a website and dedicated email
address to receive and respond to comments and
feedback;
conducting
a
public
meeting;
commissioning
a
variety of
studies
to
determine the Project's potential impact on
the surrounding area, as well as in response
to specific feedback received by the Community
to inform potential Project re-design; and

10.

The Project will provide community benefits in
the form of clean, low-cost renewable energy,
grid services, and facilitating the retirement
of
the
AES
coal
plant
planned
for
September 2022.^'^^

Mountain View Solar also requests that in the event a
46 kV above-ground line extension is deemed necessary, that the
Commission "find that the above-ground 46 kV line extension is in

the public interest[.] ^/iio

Based on the Consumer Advocate's recommendation made in
prior dockets regarding the Stage 2 RFP PPAs, Mountain View Solar

"anticipates that the Consumer Advocate may recommend similar

conditions for the Second Group of Stage 2 PPAs. "111
that

the

conditioned

Consumer
on

the

Advocate

Company

proposes
filing

invoices

i°®Mountain View Solar SOP at 7-16.
iiOMountain View Solar SOP at 22-32.
iiiMountain View Solar SOP at 16-17.
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that

any

In the event
approval

related

to

be
the

as well as

construction and operation of Seller's facilities.

statements

financial

results

and

operations,

of

Mountain View Solar objects to such conditions. ^^2

In this regard,

Mountain View Solar notes that the Commission declined to adopt
the Consumer Advocate's proposed condition "in the First Group of
Stage 2 PPA applications," as well as when reviewing "the Stage 1
PPA Dockets [,]

In particular. Mountain View Solar states that it would
be

to

unreasonable

Mountain

View

require

Solar's

the

Company

to

commercial

sensitive

handle

and

and

file

financial

information, especially given that Hawaiian Electric has competed
against

Mountain

process.

Vi ew

Solar

in

the

competitive

procurement

Further, Mountain View Solar notes that the disclosure

of such information is unnecessary, given that:

(1) the Project

was selected through a competitive bidding process overseen by
an 10; (2) Mountain View Solar's bid was selected based on a number

of

factors

and

not

exclusively on

estimated

Project

costs;

and (3) it is unclear what value Mountain View Solar's information

would have at that time, as "there is no use for such information

^^^Mountain View Solar SOP at 17.
ii^Mountain View Solar SOP at 19.
^^^Mountain View Solar SOP at 20.
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in a retroactive disclosure after the Project has been already
approved and constructed.

D.

Hawaiian Electric^s Reply
In its Reply, Hawaiian Electric "generally agrees with

the accompanying reconriTnendations made by the Consumer Advocate in

its SOP, but makes a few clarifying comments and observations[.]
with

Specifically,

the

Statement

Advocate's

Consumer

to

regard

of

proposed

conditions

Position,

Hawaiian

in

'-'116

the

Electric

offers the following;

Re:

(1)
income

filing

results

or

statements

these recommendations[ !
that

the

1 f/

J

of

invoices

operation

and

Seller's

following

the

Hawaiian Electric "does not object to

Commercial Operations Date.

requested

Proj ect

of

but notes that Mountain View Solar has

Commission

approve

the

without

PPA

this condition.
(2)

information
processes.

Re;

requiring

related

with

to

the

supporting

bidders

to

submit

pro

Proj ect

in

future

procurement

documentation.

“^^Mountain View Solar SOP at 20-21.

^^^Hawaiian Electric Reply at 1-2.
^^“^Hawaiian Electric Reply at 6.
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Hawaiian

forma

Electric

agrees with

this

recommendation and adds that.

"[h]aving now

completed the RFP process of Stage 2, the Companies confirm that
requiring a complete pro forma would have been beneficial to the

process and allowed for a more informed evaluation of developers'
proposed projects. ''118

Hawaiian Electric notes that it had planned

to include such a requirement in their Stage 2 RFPs;

however.

under Commission guidance, removed the requirement.^^®
(3)

Re:

requiring Hawaiian Electric to file.

within

twenty-five (25) days of any missed Guaranteed Project Milestone,
the milestone missed, the reason why the milestone was missed.

and any measure to mitigate the impact (including in the future).
Hawaiian Electric does not object to this condition, "but notes

that the depth and detail of the information it will be able to

provide will depend on what the Seller discloses to the Company. "120

(4)

Re:

requiring Hawaiian Electric to file periodic

analyses to support a finding that the Project is being used in a

manner that maximizes benefits to customers.

Hawaiian Electric

does not object to this recommendation and notes that "it currently
files hourly commitment and dispatch data for all Hawaiian Electric

^^®Hawaiian Electric Reply at 7.

^i®Kawaiian
Electric
Reply
at
7
(citing
Docket
No. 2017-0352, Order No. 36356, "Providing Guidance on the Hawaiian
Electric Companies' Phase 2 Draft Requests for Proposals for
Dispatchable and Renewable Generation," filed on June 10, 2019).
^20Hawaiian Electric Reply at 7-8.
2020-0139
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and [IPP] units on Hawaiian Electric's system on a monthly basis
in Docket No.
"has

been

2017-0213."121

ordered

to

Similarly,

hourly

file

Hawaiian Electric also

commitment.

dispatch.

and curtailment data for the Stage 1 [RFP] Projects and all other

Hawaiian Electric and IPP units on the system, on a monthly basis
in Docket No. 2011-0206[.] *-'122

That being said, "Hawaiian Electric

understands that this additional reporting has been required with

respect to other Stage 2 projects and does not object to it being
equally applied across all projects. "123

(5)
plan.

Re; environmental assessments and decommissioning

PThile Hawaiian Electric "agrees with the intent of the

Consumer Advocate's recommendation," it states that "it would not
be prudent to only use environmental assessments prepared prior to

development and construction of the Project as the basis for the

Project's decommissioning plan" to determine if the Project site
has been restored to its condition prior to the development and
construction. ^24

Rather, Hawaiian Electric states:
Since further assessment of potential impacts
to the land will continue to be refined
the
throughout
[P]reject
development,

Reply
at
10-11
i2iHawaiian
Electric
Docket No. 2017-0213, Decision and Order No.
June 27, 2018).

^22Hawaiian Electric Rely at 11.
^23Hawaiian Electric Reply at 11.
^24Hawaiian Electric Reply at 11.
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(referring
to
35556, filed on

environmental study and permitting processes,
a
detailed
decommissioning
plan
and
methodology for determining whether the land
was successfully restored to its condition
prior to construction has not yet been
Any such plan would require an
developed.
assessment of the Company's needs for the
interconnection
facilities
and
the
the
time
of
environmental laws in effect at
cannot
be
decommissioning,
and
thus
committed prior to the Project's development
and construction.^25

Re: Seller developing a comprehensive end-of-life

(6)

plan

management
Hawaiian

Electric

Hawaiian

Electric

but suggests

that

within

five

does

not

"[a]s

Seller

.

management plan,

equipment,

Proj ect

for

to
of

years
to

object

will

this

develop

be

PPA

filed

by

approval.

recommendation,
its

end-of-life

the condition should apply to Seller,

which is a participant in this proceeding. ‘"'126

(7)
Hawaiian

Re:

Electric

future community outreach efforts by Seller.

does

not

object

to

this

recommendation.

but "notes that it does not have control over [Seller's] decisions

or actions except to the extent such requirements are incorporated
as part of future RFPs.''^^?
"reached

out

to

Seller

Hawaiian Electric states that it
on

improving

^25Hawaiian Electric Reply at 12.
^^^Hawaiian Electric Reply at 13.

j-2'^Hawaiian Electric Reply at 13.
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its

community

outreach practices[,]" and that Seller represented that it was
committed to continued community outreach efforts and identified
a number of studies

it has

address community

commissioned to

comments and concerns.^^8
(8)

Re:

Consumer Advocate's Statement of Position*
pages

34-35

Hawaiian

of Attachment

Electric

states

1

to

the

the

In connection with

Consumer Advocate's

will.

it

that

to

1

Attachment

of

34-35

pages

among

other

SOP,

things.

"attempt to include more specific information related to other
renewable

technologies,

such

as

biofuel

or

other

firm

type

generators, for any future, renewable, technology-agnostic RFP."i29

Reply to the Seller.

Hawaiian Electric states "[t]o the

extent Seller recommends that the Commission find the purchased

power arrangements under the PPA .

.

.

are prudent and in the

public interest, the Company supports Seller's SOP. /Z130

^28Hawaiian Electric Reply at 14.
^29Hawaiian Electric Reply at 15.
i^OHawaiian Electric Reply at 16.
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III.

DISCUSSION
A.

Legal Authorities

Generally,,

rate

the

agreed

between

upon

Hawaiian Electric and Mountain View Solar pursuant to the PPA are
subject to review under HRS § 269-27.2(c), which provides:

The rate payable by the public utility to the
producer for the nonfossil fuel generated
electricity supplied to the public utility
shall be as agreed between the public utility
and the supplier and as approved by the
[Commission] provided that in the event the
public utility and the supplier fail to reach
an agreement for a rate, the rate shall be as
prescribed by the [Commission] according to
the
powers
and
procedures
provided
in
[HRS S 269].
The [C]ommission’s determination of the just
and reasonable rate shall be accomplished by
establishing a methodology that removes or
significantly reduces any linkage between the
price of fossil fuels and the rate for the
nonfossil
fuel
generated
electricity to
potentially enable utility customers to share
in the benefits
of
fuel
cost
savings
resulting from
the
use
of
nonfossil
fuel generated electricity.
Additionally,

HAR

§

6-74-22

states

that

rates

purchases shall:

(1)

2020-0139

Be j ust and reasonable to the electric
consumer of the electric utility and in the
public interest;
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for

(2)

against
Not
discriminate
power
cogeneration and
small
facilities; and

(3)

Be not less than one hundred per cent of
avoided cost for energy and capacity purchases
to be determined as provided in [HAR]§ 6-74-23
from qualifying facilities and not less than
the minimum purchase rate.

Concomitantly,

HAR § 6-7 4-22

does

not

HAR

§

prohibit

6-74-15(b)(1)
an

electric

qualifying
production

provides
utility or

that
any

qualifying facility from agreeing to a rate for any purchase.

or terms or conditions relating to any purchase, which differ from
the rate or terms or conditions which would otherwise be required
by HAR § 6-74-22.
HRS § 269-16.22 states:
All power purchase costs, including cost
related
to
capacity,
operations
and
maintenance, and other costs that are incurred
by an electric utility company, arising out of
power purchase agreements that have been
approved by the [Commission) and are binding
obligations on the electric utility company,
shall be allowed to be recovered by the
utility from the customer base of the electric
utility company through one or more adjustable
surcharges, which shall be established by the
[C]ommission. The costs shall be allowed to
be recovered if incurred as a result of such
agreements unless,
after review by the
[Commission], any such costs are determined by
the [C]ommission to have been incurred in bad
faith, out of waste, out of an abuse of
of
law.
discretion,
or
in
violation
For purposes of this section, an "electric
utility company" means a public utility
company as defined under section 269-1,

2020-0139

44

Exhibit 2
Page 47 of 118

for the production, conveyance, transmission,
delivery, or furnishing of electric power.

Relatedly, HAR § 6-60-6(2) states that "[n]o changes in

fuel

and purchased energy costs may be

included in the

fuel

adjustment clause unless the contracts or prices for the purchase
of such fuel or energy have been previously approved or filed with

the [C]ommission."
HRS § 269-6(b) further provides:
The [Commission] shall consider the need to
reduce the State's reliance on fossil fuels
through
energy efficiency and
increased
renewable energy generation in exercising its
authority and duties under this chapter.
In
making
determinations
of
the
reasonableness of the costs of utility system
capital
improvements
and
operations,
the [C]ommission shall explicitly consider,
quantitatively or qualitatively, the effect of
the State's reliance on fossil fuels on price
volatility, export of funds for fuel imports,
fuel supply reliability risk, and greenhouse
gas emissions. The [C]ommission may determine
that short-term costs or direct costs that are
higher than alternatives relying more heavily
fossil
fuels
are
reasonable,
on
considering the impacts resulting from the use
of fossil fuels.

B.

Procurement of the Project
The
Hawaiian

Electric

procurement to

2020-0139

PPA filed in this docket
second

Companies'

acquire new.

is

the

round

result

of

of the

competitive

dispatchable and renewable energy
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resources for Oahu, Maui, and Hawaii Island, which has been the

focus

of

Docket

In

No. 2017-0352.131

Docket

No.

2017-0352,

the Commission stated its intent:

[T]o ensure that each competitive bidding
process
is
fair
in
its
design
and
implementation so that selection is based on
the merits; that projects selected through a
competitive bidding process are consistent
with the utility's PSIPs; that the utility's
actions represent prudent practices; and that
throughout
the
process,
the
utility's
interests
are
aligned
with
the
public interest [.] 132
The

PPA with Mountain View Solar represents one of

several competitively procured, renewable dispatchable generation

PPAs resulting from this second round of competitive bidding.^33
these

Collectively,

approximately

300

2,000 MWh

storage

of

MW

if

proj ects.

of

new

across

approved,

renewable
the

would

generation

Hawaiian Electric

provide

and

about

Companies'

service territories, and are expected to lower electricity bills.

on average.

approximately $1 per month on the islands of Oahu

i3iSee Application at 12-13 and Exhibit 2; see generally,
Docket No. 2017-0352; see also. Docket Nos. 2020-0136, 2020-0137,
2020-0138,
2020-0140,
2020-0141,
2020-0142,
2020-0143,
and 2020-0189 ("Stage 2 RFP" or "Phase 2 RFP" Proceedings).

i32Docket No. 2017-0352, Order No. 35286, "Approving the
Hawaiian Electric Companies' Proposed Final Variable Requests for
Proposals, With A Modification," filed on February 20, 2018 ("Order
No. 35286"), at 8 (emphasis added, quotation marks omitted).
I33see Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0140,
2020-0141, 2020-0142, and 2020-0143.
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46

Exhibit 2
Page 49 of 118

and Maui. 134

When taking the Stage 1 RFP round of competitive

procurement into account, which produced eight similar solar plus

storage project applications in 2018, seven of which were approved

past several years have represented a monumental

in 2019,135

shift in the electrical energy landscape in Hawaii towards reaching

100%

in

accordance

with

The Commission "has repeatedly expressed that

timely

energy

renewable

generation

the State's RPS.i3«

execution of the competitive procurement process is

a central

objective of this proceeding[,]" where projects that come on-line
sooner,

result

more quickly.

in

the

"delivery

of

savings

to

customers

"X37

^34}it. tps: / / WWW. hawaiianelectr ic. ccm/riew-rehewable-projectgsubmiitted-to-requlaturs-will-prcdijce-lciwer-cost-electticltyadvance-ciean-energy (accessed March 11, 2021).
i35see Docket Nos. 2018-0430, 2018-0431, 2018-0432, 2018-0434,
2018-0435, 2013-0436, and 2019-0050.

The Commission issued a Decision and Order approving the
eighth Phase 1 Project PPA, between Maui Electric Company Limited
and Paeahu Solar, in Docket No. 2018-0433 on October 15, 2020,
which is currently the subject of a pending appeal before the
Hawaii Supreme Court. See SCOT-21-0000041.
i36See HRS § 269-92.

^^’’Docket No. 2017-0352, Order No. 36604, "Establishing
Performance Incentive Mechanisms for the Hawaiian Electric
Companies' Phase 2 Requests for Proposals" ("Order No. 36504")
at 252020-0139
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Notwithstanding the foregoing, the Commission has also

stated that, "while the existence of a competitive bidding process
helps to provide assurances that a bid is selected

'fairly,'

this does not act as a substitute for the [C]ommission^s, or the

Consumer

Advocate's.

determining

whether

independent
to

approve.

review
or

of

the

recommend

evidence
approval

in
of.

a proposed PPA. //138

C.
Addressing the PPA

1.
Material PPA Terms and Conditions

a.
Pricing Provisions

Lump Sum Payment.

As described above,

the Lump Sum

Payment is payable to Mountain View Solar on a monthly basis and

calculated by multiplying the Unit Price by the NEP, which is then
offset by Liquidated Damages, if applicable.

The Unit Price is

^^^In re Hawaiian Elec. Co.,
Co., Inc., Docket No. 2018-0435,
Order No. 36169, "Compelling Waiawa Solar Power LLC to Respond to
Requests,"
filed
on
the
Consumer
Advocate's
Information
February 20, 2019, at 10.
2020-0139
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fixed

at

$

0.130377024

per

kWh

of

NEP,

or

approximately

$0.13 per kWh, for the Terra of the PPA.

In its SOP, the Consumer Advocate notes that "the pricing

and estimated bill impacts of the [Project] were not as favorable

as compared to Docket No. 2020-0140 and as compared to Phase 1 RFP
and that "approving this Project would likely mean

pricing [, ]

that

bills will

customer

increase

for much of

Project's

the

The Consumer Advocate, however, also notes that "the

duration.

overall bill impact and estimated net system benefits

for the

overall portfolio of projects selected for Oahu results in savings

and benefits to customers[,] '''142 and "recognizes that there are

other factors that should be considered in evaluating this Project,
and will not object based solely on the likelihood of increased

customer bills.
The

concerns

Commission

acknowledges

the

Consumer

Advocate's

regarding the price of the Project relative to other

Application, Exhibit 4 at 7.
’■^^Consumer Advocate SOP at 13-14.
i^^Consumer Advocate SOP at 17.

i^^consumer Advocate SOP at 14.

^^^Consumer Advocate SOP at 17-18 (internal footnote omitted)
The Consumer Advocate clarifies that it "understands that the
termination of the AES Hawaii PPA plays a considerable role in
the observed bill impacts since the AES Hawaii PPA was a low cost
source of power
- relative to other Oahu generation resources
and energy to Oahu." Id. at 18 n.48.
2020-0139
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projects procured under this Stage 2 of competitive solicitation.

The Commission,

however, notes that while the Project does not

appear to deliver "near-term bill saving benefits" to ratepayers.

over the course of the PPA Term, the typical residential ratepayer
using 500 kWh per month will ultimately save an estimated $0.13 on

monthly electricity payments.

Furthermore, the Commission finds

that a fixed Unit Price throughout the PPA term is reasonable and
in the public interest, in part because the fixed price provides

more certainty and less price volatility than fossil fuel prices.
Net Energy Potential.

The NEP is defined by the PPA as:

The estimated single number with a P-Value of
95 for the annual Net Energy that could be
produced by the Facility based on the
estimated long-term monthly and annual total
of such production over a ten-year period.
The Net Energy Potential is subject to
adjustment as provided in Attachment U to
this Agreement, but in no circumstances shall
exceed
the
the
Net
Energy
Potential
NEP RFP Projection.

In more colloquial terms.

represents

the

theoretical

as noted above.

annual

energy

"[t]he NEP

delivery

of

the

[Project]'s PV system to the Point of Interconnection assuming

^^^Application at 3.

i^SAppiication, Exhibit 1 at 170.
"Net Energy," in turn,
is defined as "The total quantity of electric energy (measured in
kilowatt hours) produced by the Facility over a given time period
and delivered to the Point of Interconnection, as measured by the
revenue meter. 'Net Energy' is the equivalent of 'Actual Output.'"
Id.
2020-0139
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availability

'typical'

and

meteorological

'representative'

conditions at the site, with a probability of exceedance of 95%. <<146
In its Stage 2 RF? Proposal, Mountain View Solar projected that

the Project would have a NEP of 29,579 MWh per year.^^’
The NEP is subject to adjustments during the Term of the

PPA.

The first assessment will occur prior to Commercial Operation

of the Project, at the close of Mountain View Solar's construction
financing, following receipt of the IE's Energy Assessment Report,

which will include the IE's own NEP estimate.

If the IE's NEP

estimate is "equal to or greater than the NEP estimate provided in

the Seller's [Stage 2] RFP Response, the Lump Sum Payment specified

in this Application will apply for the first 15 months following
Commercial Operations. '<149

If the IE's NEP estimate is less than

the estimate in Seller's [Stage 2] RFP Response, Seller may either
declare the PPA null and void or may accept the IE's NEP estimate;

if Seller accepts the IE's NEP estimate. the IE's NEP

however.

estimate will be used to reduce the Lump Sum Payment based on the
Unit

Price

Commercial

during

Operations

the

and

first
Seller

15

must

’■^^Application, Exhibit 4 at 6-7.
’■^’Application at 2 and Exhibit 1 at 366.

’■^^Application, Exhibit 4 at 8.
’•^^Application, Exhibit 4 at 8-9.
2020-0139
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following

months
pay

a

one-time

Liquidated Damages penalty (calculated on the basis of $10/MWh of
the differential between the Seller's NEP estimate and the IE's
NEP estimate)

Thereafter, evaluators may conduct subsequent

operational energy production reports ("OEPR"), which may trigger

further recalculations of the Lump Sum Payments.isi
Thus, although the NEP may be adjusted at certain times
as specified by the PPA,

by

specified

the

RFP

PPA caps the NEP at the amount

the

(i.e..

Proposal

29,579

MWh

per

year).

Applying the PPA's Unit Price of $0.130377024/kWh, the maximum

Lump

Sum

Payment

the

under

PPA

is

approximately

$3,856,422 per year, or approximately $321,369 per month.
Upon considering the PPA's NEP (which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of the
PPA), the Commission finds that the Lump Sum Payment is reasonable

because placing a maximum amount payable on the Lump Sum Payment

provides more certainty and comparatively less price volatility to

fossil fuel prices.

isoApplication, Exhibit 4 at 9.

i-^See PPA, Attachment
Net Energy Potential).

U

(Calculation

and

Adjustment

of

($0.130377024 per
is^Expressed as a mathematical equation:
kWh X 1,000) X 29,579 MWh per year = $3,856,422 per year.
$3,856,422 per year/12 months = $321,369 per month.
i53see HRS § 269-6 (b) .
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Moreover, based on the Lump Sum Payment for this Project,
Hawaiian Electric anticipates that a typical residential ratepayer

using 500 kWh per month will save an estimated $0.13 on monthly

electricity payments over the course of the PPA.^®*

As stated above in Section I.D.,

Liquidated Damages.

Liquidated Damages have the potential to reduce the Lump Sum

Payment down to zero if the Project is completely unavailable or
For the

underperforming as measured by the Performance Metrics.

these

PV System of the

Proj ect.

(a) the

Performance

PV

EAF

Performance Metrics

which

Metric,

include:

evaluates

the

availability of the PV system for dispatch by Hawaiian Electric;

and (b) the GPR, which evaluates the efficiency of the PV system.

Regarding
include:

the

BESS

the

system,

Performance

Metrics

(a) the BESS Capacity Performance Metric, which confirms

the capability of the BESS to discharge energy as required under
the

terms

which

of

the

which

evaluates

(c)

the

whether

the

(b)

whether

determines

availability;

PPA;

BESS

BESS

the

BESS
the

BESS

EAF

is

EFOF

is

Performance Metric,
its

expected

Performance

Metric,

meeting

experiencing

excessive

unplanned outages; and (d) the BESS RTE Performance Metric which

^s^Application at 3.

^s^Application, Exhibit 4 at 5; see also. PPA § 2.4-2.6.
2020-0133
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is used to determine the energy storage efficiency of the BESS.^^®

Liquidated

Damages

are

assessed based on

three-month periods

(i.e. the BESS Measurement Period).
The Commission finds that these Performance Metrics will

collectively provide cost savings to ratepayers, as well as ensure

that ratepayers are not paying for services or capacity if the

PV System or

the

(as noted above,

BESS do

not meet

their

expected

capability

the NEP for the Project is estimated at

95%

capability which will be backstopped by these Performance Metrics

and Liquidated Damages provisions).

b.

Nature of the PPA
The PPA is essentially a capacity contract, under which

Hawaiian Electric agrees to pay Mountain View Solar a monthly
Lump Sum Paym.ent in exchange for the "dispatch rights over the
[Project]

(both

generation

and

storage). *zl58

Consequently,

as noted by the Consumer Advocate, "as long as the capacity is
available,

[Hawaiian Electric] will make payments, even if unable

^5®Application, Exhibit 4 at 5-6; see also. PPA § 2.7-2.10.

^s^Application, Exhibit 4 at 6.
issApplication at 2.

2020-0139
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or decides not to take any energy [sic] . "159

of the need for a project's capacity or available

regardless

energy.

"In other words.

customers will still bear the cost of the Project. "ISO

While the Performance Metrics and Liquidated Damages may offset
the Monthly Lump Sum payments, in the event no Liquidated Damages

are assessed, Hawaiian Electric is required to pay the full amount
of the Monthly Lump Sum, regardless if Hawaiian Electric is capable
of dispatching all of the Project's energy during that month.

Notwithstanding

Consumer

the

Advocate's

concerns.

upon reviewing the record and considering the circumstances of
this particular Project, the Commission finds that the capacity

contract nature of the PPA is reasonable.

First, the Commission

notes that the PPA represents a relatively new model of PPA which,

as acknowledged by the Consumer Advocate, "represents an evolution
from earlier contracts," and eliminates a number of less desirable

provisions.

including

seniority

curtailment.

evergreen

terms.

and Risk-Adjusted Pricing ("RAP").’-®^
The

provisions

Commission

were

that

notes

undesirable

to

due

these
the

impacts

they

had

on

Under prior PPAs, the seniority

curtailment of renewable energy.

i®®Consumer Advocate SOP at 20.
i^^Consumer Advocate SOP at 20.

^^^See Consumer Advocate SOP at 18-19.
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curtailment

provision

that

provided

PPAs

renewable

would

be

curtailed on a seniority basis in reverse chronological order. 162
the utility would "curtail deliveries of electric

As a result.
energy

from

power

chronological

agreements

purchase

seniority date

first.

with

most

the

deliveries

and

recent

under the

earliest power purchase agreements last[,] //163 which ultimately

meant that the newer, more efficient projects were curtailed first.
while

less

older.

In addition

to

proj ects

efficient

curtailing

more

were

efficient

curtailed

renewable

last.

projects,

this provision also discouraged potential IPPs from entering into

PPAs with the Hawaiian Electric Companies, as the IPPs anticipated
that their projects were more likely to be curtailed.

These concerns subsequently resulted in new contract
mechanisms.

including RAP, under which the utility would pay an

IPP for both electric energy delivered to the utility as well as

for "compensable curtailed energy," which is essentially energy
from

the

IPP

that

utility

the

is

unable

to

accept.

While providing some assurance and financial stability to IPPs,

In re Maui Elec. Co., Ltd. , Docket No. 2015-0225,
Decision and Order No. 33537, filed on February 18, 2016
("Order No. 33537"), at 13.

I63order No. 33537 at 13.

i^^See Order No. 33537 at 56.
^^^See Order No. 33537 at 9-10.
2020-0139
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RAP

still

payments

constitutes

customers

that

energy

for

In prior proceedings, the Commission has instructed

cannot use.

the Hawaiian Electric Companies to investigate an "alternative

mechanism to the current curtailment systemf.] z/166
The

represents

an

PPA,

Lump

its

with

over

improvement

Sum

these

provision,

Payment

prior

contract

models.

Significantly, the addition o-f the BESS allows the Project to store
electric energy received from the PV system,

thereby allowing

Hawaiian Electric the flexibility to dispatch it at a meaningful
time, rather than curtailing it or dispatching it at the expense

of

curtailing

another

renewable

resource.

This

mitigates

concerns regarding curtailment seniority and RAP, as the Project

can use its BESS to store energy that Hawaiian Electric cannot

rather than face

immediately dispatch,

curtailment or require

complicated pricing mechanisms to provide financial recovery for
the IPP.
Additionally,
nature

of

discretion

the

PPA

discussed

as

will

provide

to dispatch the

above.

Hawaiian

Project,

the

dispatchable

Electric

including the

with

the

PV systems

i6€see Order No. 33537 at 53-54 and 67-68.
i^’While prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of a misnomer, in that
the curtailed energy is merely credited toward a future term,
but is physically lost due to curtailment. See Order No. 33537 at
10-11 and 54-55.
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in the Company's preferred manner,

and BESS,

thereby enabling

Hawaiian Electric "to maximize the benefits of the Facility by

giving [the] Company flexibility to dispatch the Facility as needed

only relying on

(rather

than

offset

night-time

customer

conventional

demand.

generation units).

and

assist

in

grid

stabilization subject to discharge limits. "168
That

being

said,

the

Commission

recognizes

the

Consumer Advocate's concerns about how future RFPs will need to
consider

the

scheduled

retirement

of

fossil-fueled generation

plants and, in looking for alternatives for meeting system needs.

will need to more closely compare avoided costs "to ensure that.
not only does Hawaii continue to move towards its clean energy

goals, but that the new renewable energy projects are being used
in a way to maximize benefits to consumers. "169

To that end.

although the Commission finds that the

nature of the PPA is reasonable and in the public interest when

considering other pricing terms of the PPA, as discussed above.
the Commission will require Hawaiian Electric to report on Project

i^^Application, Exhibit 4 at 11.

i®®Consumer Advocate SOP, Attachment 2 at 12.
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operations

purposes

for

accountability,

of

to

inform

other

projects and related dockets. as follows
Monthly
calendar month
Hawaiian

and

Beginning

reporting.

following the

Electric

curtailment

data

in-service date

hourly

file

shall

for

with

the

the

of the

commitment.

Proj ect

Hawaiian Electric and IPP units on the system.

first

and

full

Project,

dispatch,
all

other

Hawaiian Electric

shall include in this filing a qualitative description of how each

project is being used and dispatched in a manner that maximizes
the benefits to customers (i.e., how fossil fuel unit dispatch has
been reduced, associated fuel savings, early and/or on-schedule

retirements of

fossil

fuel

customer bill savings, etc.).

generators.

reduced GHG emissions.

The monthly and annual reports shall

be filed in Docket No. 2011-0206 and may be consolidated with other
curtailment reports therein.

’•’^‘’Similar monthly reporting is being required of all PPA
dockets arising out of Docket No. 2017-0352.
See e.g., In re
Hawaiian Elec. Co., Inc., Docket No. 2019-0050, Decision and Order
No. 36480, filed on August 20, 2019, at 71; In re Hawaiian Elec.
Co■, Inc., Docket No. 2020-0137, Decision and Order No. 37516,
filed on December 30, 2020, at 97; In re Hawaiian Elec. Co., Inc.,
Docket
No.
2020-0138,
Decision
and
Order
No.
37521,
No.
filed December 30, 2020, at 77-78; and In re Hawaiian Elec. Co.,
Inc., Docket No. 2020-0140, Decision and Order No. 37515, filed on
December 30, 2020, at 69-70.

^"^^Hawaiian Electric shall work with Commission staff to
ensure the content of the monthly reports is consistent with this
Decision and Order and adequately provides the transparency
required herein.
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The Commission finds that such reporting represents a

reasonable

transparency

improving

towards

step

regarding

Hawaiian Electric's use of its renewable resources for the benefit

of its customers.

Additional reporting requirements may be imposed

in other dockets to the extent the Commission finds them to be
reasonable and in the public interest.

c.
PPA Duration

As noted above, the PPA provides for an initial Term of

twenty-five (25) years following the Commercial Operations Date.^'’^
expiration

"Upon

of

Initial

the

Term,

the

PPA

automatically terminates. ffn3
The Consumer Advocate notes

that these new RDG-PPAs

"lock in the Companies for lengthy terms[,]" and "[djuring times
of

declining

such long

price

terms

may

and

stifle

innovation

improves and prices decline.
from such

improvements if

since,

as

technology

customers are not able to benefit

[Hawaiian Electric]

lengthy contracts. "'174

^‘^2;\pplication, Exhibit 4 at 3.
^’^Application, Exhibit 4 at 3.
I’^Consumer Advocate SOP at 20.
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is

locked into

However, as the Consumer Advocate also notes, the 10's

analysis for the Phase 2 selection and evaluation concluded that

the PPAs are "reasonable and retain the value of the bidders'
proposals to Hawaiian Electric ratepayers and were the subject of

above-board

during

negotiations.

which

we

observed

no

undue

preference or treatment by Hawaiian Electric. «175

Additionally, the PPA will automatically terminate upon
the expiration of the initial 25-year term.
improvement

over

previous

included

which

PPAs,

This represents an
"evergreen"

provisions, under which the PPA would automatically renew upon the
expiration

provisions.

of

the

initial

without

term.

change

in

contract

The Consumer Advocate and Commission have expressed

concern over such evergreen provisions in the past, which have
necessitated Commission-imposed notice requirements.i’’’

That the

Phase 2 RFP PPAs move away from, such provisions is a notable
improvement.

Moreover, the PPA duration should not be viewed in

isolation from the rest of the terms of the PPA

for example.

the Lump Sum Payment is capped pursuant to the terms of the PPA,

I'^^Consumer Advocate
RFP IO Report at 63).

SOP

at

20-21

(quoting

Oahu

Phase

2

I'^^See In re Hawaiian Elec. Co., Inc. , Docket No. 2014-0356,
on July 31,
2015
filed
Decision and Order No.
No.
33036,
("Order No. 33036"), at 66-68.

^‘^’’See Order No. 33036 at 67-70.
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thereby-

potential

the

limiting

exposure

cost

to

Hawaiian Electric customers.

Overall,

the

Commission

finds

that

the

subject

PPA

represents a significant step forward, not only towards Hawaii's
renewable

energy goals

consistent with HRS § 269-6,

towards lower energy prices.

but also

As such, combined with the reporting

requirements set forth above, and as summarized in Section III.F,

the Commission finds that the 25-year Term of the PPA is reasonable
and in the public interest.

d.

Curtailment
As

discussed

above

in

Section

Ill.C.l.b,

the

PPA

contains provisions that address curtailment issues present in
prior PPAs, such as seniority curtailment and RAP.

As stated by

Hawaiian Electric:
The
[PPA]
include curtailment
does not
provisions because,
under the RDG PPA,
the Company will be procuring the ability to
dispatch a renewable facility.
Therefore,
there would not be curtailment of the Project
as permitted under prior PPAs for as-available
renewable projects.

In contrast to prior "as-available renewable projects"
with "fixed price energy on a must-take.

i78Response to CA/HECO-IR-16. a.
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as-available basis,"

"[w]ith the operating provisions provided

in the

PPA,

.

the Company will have the availability to dispatch the [P] reject's
capacity and energy, with the flexibility for the [F]acility to be

used by the Company in the manner to benefit the system as a whole.

in real time, based on current conditions, available resources and
immediate needs. //17 9
For similar reasons, Hawaiian Electric states that the
"addition of this Project is not expected to increase or decrease
system

the

as-available

affect

contributions

energy

[IPP]

curtailment

under prior PPAs,

facilities"^®®; i.e..
of

existing

of

the Proj ect should not

IPPs.

existing

must-take,

As

discussed

above,

many existing IPPs are curtailed for excess

energy in reverse chronological

seniority.

Hawaiian Electric

asserts that flexibility provided by the Project's BESS allows it
to avoid this issue by "only dispatch[ing] the [Project] when there

is

a

system

energy

need

for

contributions

the
from

energy

after

existing

taking
[IPP]

into

account

facilities.

Hawaiian Electric also clarifies that "upon commercial operation.

addition of this Project is not expected to increase or decrease

^“^^Response to CA/HECO-IR-16.a.
i®®Response to CA/HECO-IR-17.

isiResponse to CA/HECO-IR-17.
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the

system

contributions

energy

must-take,

existing

of

as available [IPP] facilities. «182

Upon review, the Comiriission finds that the BESS helps to
significantly

reduce

as

compared

to

prior

Furthermore, while the Project, due to the PPA’s

renewable PPAs.
provisions.

risk,

curtailment

not

may

necessarily improve

curtailment

of

other

existing renewable IPPs, it is not expected to exacerbate or worsen
curtailment issues.

Additionally, the Commission observes that the reporting
{Nature of the PPA)

requirement described in Section ITI.C.l.b.

above

(and

as

in

summarized

Section

III.F.,

below),

provides transparency and accountability for Hawaiian Electric's

dispatch decisions.

If the Commission determines that renewable

facilities are experiencing significant curtailments as result of

the

Proj ect.

the

Commission

may

investigate

this

issue

as warranted.

2.

Land Use
According to

Hawaiian Electric,

the

Project will be

located on approximately 142.17 acres of land zoned agricultural

in the lower portion of the Waianae Valley on land identified by

i®2Response to CA-HECO-IR-17 (emphasis added).
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TMK Nos. 185-003:31, 032^ and 185-019;035 ("Project Footprint")

The soil is classified as "overall productivity rating class B, C,
and E," but Mountain View Solar "expects to design the Project

only on land with Class E soil," and "Lt]o the extent Seller
requires the use of Class B or C soil,

appropriate

special

use

to

permit

the

Seller will obtain an

extent

required under

The Project Footprint is located

HRS §§ 205-4.5(20) and (21).

on land owned by Mountain View Dairy, In.c.^®®
Under the PPA, Mountain View Solar is responsible for

obtaining,

at

its

expense,

any

and

all

necessary

permits,

government approvals, and land rights for the construction and
operation of the Facility.’-®^ Further discussion on the outstanding
permits required for the Construction of the Project are discussed

in Section III.C.4, below.

i®37\ppiication at 20; see also, Application, Exhibit 7.
The Commission notes that in researching the Project Footprint the
TMK Nos. for the Project can alternatively be written as
(1)8-5-003:031, (1)8-5-003:032, and (1)8-5-019:35.

i^^Response to PUC-Mountain-IR-07.
isssee
Assessment

Property
Real
of
Honolulu
available at
Records Search,

City
County
and
Division,
Property
Division,

TMK
for
https://WWW.gpubli c.net/bi/honolu1u/search.htm L,
See also,
Nos, 8-5-003:031,
8-5-003:032,
and 8-5-019:35.
Response to CA/Mountain-IR-2(b) and Exhibit 2 (Confidential)
(providing the binding letter of intent, dated October 29, 2019,
to support that Mountain View Solar and/or its owners have
Land Rights for the Project).
i®^Application, Exhibit 4 at 10; and PPA at §§ 11.1-11.3.
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3.

Community Outreach
Pursuant to the RFP, Mountain View Solar was "required
to develop a comprehensive community outreach and communications
plan

to

stakeholders
Proj ect. "187

about

Project

the

communities

and

support

the

neighboring

inform

and

with

work

and

gain

to

for

In addition, in lieu of holding a public meeting in

the community, "Seller was required to conduct a virtual public
either

meeting

that

technology

televised
allowed

for

live

incorporate

[to]

and

online.

or

engagement

and

interaction

between the Seller and community participants. "i8B

Exhibit
Mountain

Vi ew

8

of the Application contains
community

Solar's

outreach

a

summary of

efforts

and

public comments it had received as of the time the Application

was filed.
this

with

On March 9, 2021, Mountain View Solar supplemented
additional

public

comments

received

between

("Community

Outreach

September 15, 2020, and March 2, 2021.^®°

^®'^Application at 25.

^®®Application at 25-26.

i®®Application
Plan").

at

25

and

Exhibit

8

^®°Letter From: M. Marushige To: Commission Re: Docket
No. 2020-0139 - "Update Regarding AES Mountain View Solar, LLC's
Community Outreach Plan", filed March 9, 2021 ("Community Outreach
Plan Update").
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The Consumer Advocate voices

efforts

outreach

community

For example,

the

made

by

Consumer Advocate

concerns with the

some

View

Mountain

notes

based

that,

Solar.
on

its

outreach efforts:
While Seller states that it is unaware of any
efforts or community efforts to oppose the
proposed project, the Consumer TVivocate notes
that
many
of
the
comments
express
grave
concerns
or
outright
opposition,
[citation omitted].
Seller also states that
they are "not aware of any single individual
or group who has contacted the Project team
with feedback repeatedly", however, it is
unclear whether
Seller
is
logging
and
attempting to
analyze
comments
received
through different channels.

In

light

of

the

move

towards

virtual

formats

for

meetings, the Consum.er Advocate states that "virtual settings can
create

opportunities

to

reach

broader

audiences

of

stakeholders[, 1" and "recommends that Sellers be encouraged to
offer both live in-person and virtual testimony opportunities at

future public meetings and that such testimony be broadcast to
maintain an open, transparent, and permanent record of the meeting.

questions.

comments,

and

answers.

the Consumer Advocate "observes that.

In

this

regard.

unlike most of the other

^siConsumer Advocate's SOP at 25-26 (citing Response to
CA/Mountain-IR-6(b) and (c); Application, Exhibit 8; and Response
to PUC-Mountain-IR-01(b)).
i92consumer Advocate SOP at 27 (internal citations omitted).
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[RFP]

2

Stage

no

PPAs,

second public meeting was planned[,]"

and Mountain View Solar instead "solicited the second round of

public comments through paid advertising . . . and also sent emails
soliciting

comments,"

but

which may

not

have

timely

reached

community members so as to meaningfully offer an opportunity to

solicit feedback.

In

sum,

"the

Consumer

the Commission require: 1)
the

engage

community

Advocate

recommends

that

Seller to improve their outreach to

more

openly

and

transparently.

which includes, but is not limited to, scheduling future virtual
community meetings; and 2) Seller to expand on their efforts to
solicit, understand, and address community concerns. ZZ194

The Commission believes effective community outreach is
essential

to

achieving

the

State's

clean

energy

goals

and

emphasizes the importance of community engagement for this and

future

PPAs.

In this regard.

the Commission agrees with the

sentiments expressed by the Consumer Advocate, and believes that
it is critical that Mountain View Solar's community efforts are
open,

transparent.

meaningful,

and responsive.

To this

end.

the Commission issued a number of IRs to Mountain View Solar to

gain further insight into Mountain View Solar's community outreach

^^^Consumer Advocate SOP at 28.
i®^Consumer Advocate SOP at 32.
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efforts and clarify the steps Mountain View Solar has taken, and is

planning to take, in response to feedback from the community. 195

In

response

its

to

the

Commission's

IRs,

Mountain View Solar stated that it has taken the feedback it has

received

from

the

community

and

commissioned

a

number

of

site-specific studies to address concerns and "minimize Project

impacts on the community to the extent reasonably practicable. "196
Specifically, Mountain View Solar states that it has identified
the following community concerns:

•

Temperature increase;

• Wind increase;
Fire risk;

Traffic;
•

Environmental or cultural impacts;

•

Impacts to local farms, homesteads, and housing;

•

Why the particular location was chosen; and

• Whether

other

locations

the Project.

i95see PUC-Mountain-IRs-01 thru -04.
^®®Response to PUC-Mountain-IR-01(a).

is^Response to PUC-Mountain-IR-02 (a) .
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are

an

option

for

Regarding the Project's location, Mountain View Solar
states that "the Project location was selected based on multiple
factors including, but not limited to, the proximity and adequate

capacity for interconnection to [the Company's] System[,]" and its
disturbance

"minimal

to

land

the

[is]

topography,

where

required. «198

Further, Mountain View Solar states that it "does not

have site control at any alternate location option[.]

"199

On this

issue, the Commission observes that the Consumer Advocate concurs
that

changing

and proposes

the

that

Project
measures

site

at

this

addressing

for

stage

is

siting

unlikely,

concerns

be

adopted for future projects. only. 200
Regarding

the

identified

other

community

concerns.

Mountain View Solar states that it has commissioned the following
studies for the Project:

1.

Interconnection Requirements Study;

2.

Phase 1 Environmental Assessment;

3.

ALTA, Metes
Reports;

4.

Topographic Survey;

5,

Geotechnical Study;

6.

Archaeological Investigation;

and

Bounds

^5®Response to PUC-Mountain-IR-02(a).
^55Response to PUC-Mountain-IR-02(a).

2oosee Consumer Advocate SOP at 31-32.
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Survey

and

Title

7.

Biological Survey;

8.

Wetland Delineation;

9.

Cultural Impact Assessment (CIA)(Ka Pa'akai);

10.

Socio-Economic Assessment;

11.

Economic Impact Report;

12.

Traffic Impact Assessment;

13.

Glare Study; and

14.

Zone
of
Visual
Simulations. 201

"In

addition,

in

Influence

response

to

and

Visual

community

concerns.

Seller also commissioned additional studieSf specifically:"
1.

Pueo-specific surveys following Pueo Project
protocol;

2.

Preparation of visual simulations to assess
the impact of Project design and to assist
with refinement of Project location components
in order to minimize impact to neighboring
residents and on the rural character of the
area to the extent practicable;

3.

Research into water availability which would
support potential compatible agricultural
uses
as
well
as
vegetative
screening
where possible;

4.

optimization to
Ongoing
engineering
and
identify highly efficient and proven panel
quality,
safety,
technology,
to provide
reliability
and
long-term
performance,
reduction of Project footprint;

5.

Examination of social and equity issues,
and the Project's impact and contribution to
the community's goals;

20iResponse to PUC-Mountain-IR-02(d).
2020-0139
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6.

Discussion with local construction trade
Proj ect
support
and
unions
regarding
job creation;

7.

Exploration of opportunities to partner with
area non-profit organizations and businesses
to provide further opportunities for Hawaii
residents to gain skills and experience in the
field of renewable energy;

8.

Discussions with the landowner regarding
existing farm operations, and the possible
incorporation of acceptable and compatible
agricultural activities simultaneous with
This supports
the operation of the Project,
agricultural
two
State
priorities:
(1)
locally-produced
self-sufficiency and
(2)
renewable energy.202

Mountain View Solar states that these studies

to

Seller

allow

provide

information in response to community feedback[,]

intends

present

to

information

to

available. "203

the

this

Further,

as

such

meaningful

and that "Seller

substantive

more

community

and

substantive

more

"will

and

meaningful

information

becomes

Mountain View Solar states that these

studies will be used to inform "refinements to the Project's

design. -"204

begun

work

To date. Mountain View Solar states that it has already

on

202Response

initial

to

Project

design

"with

key

PUC-Mountain“IR-"02 (e) (emphasis

original).
203Response to PUC-Mountain-IR-02(c).

20^See Response to PUC-Mountain-IR-02(b).
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focus

in

on

the

certain

addressing

community

concerns

including.

but

not

limited to:"

1.

Looking to reduce the Project footprint by
using high efficiency solar PV panels and
reducing spacing between panels to the extent
practicable, while ensuring that there will be
no impact to Seller's contractual output
obligations under the PPA;

2.

Increasing the distance from neighboring
properties to the extent practicable while
ensuring that there will be no impact to
Seller's contractual output obligations under
the PPA;

3.

Minimizing the visual impacts of the Project
to the extent practicable;

4.

incorporating high quality safety and fire
mitigation considerations into the design;

5.

Constructing the Project in a manner that will
have minimal impact to traffic in the area;
and

6.

Minimizing the impact, if any, on cultural cr
environmental resources.

The Commission is encouraged by Mountain View Solar's
asserted efforts, but emphasizes that meaningful engagement with

the

community is

a

critical component of

and not just the provision of information.

community outreach.

For example, to the

extent the studies commissioned by Mountain View Solar are intended

to respond to and address community concerns,

it is imperative

that this is meaningfully communicated to those who raised these

205Response to PUC-Mountain-IR-02(c).
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concerns and that an opportunity for dialogue around these issues

will

to

those

who

Proj ect,

In

this

is

provided

by

the

most

the

regard.

be

impacted

Commission

supports

directly

Mountain View Solar's representations that it "intends to present
this more substantive and meaningful information to the community

as such information becomes available[,]" and that it "is committed
to maintaining community engagement throughout the development

process and plans to routinely provide updates as new information
becomes available in an effort to address any potential concerns
that may arise and to

continue to refine the

Project as

the

development continues. "2°®

That being said, the Commission observes that "Seller
has

not

held

otherwise.

any

additional

community

meetings,

virtual

or

2020. "207

since the virtual meeting held on July 14,

In concurrence with the Consumer Advocate, this raises concerns
regarding

Mountain

engagement

with

"improvements

in

the

the

View

Solar's

community[,]"

"transparency
and

community outreach

invites
to

and
the

active

need

for

better understand

concerns so that reasonable efforts to address the concerns can be

undertaken as soon as possible" to avoid "the possibility that the

206Response to PUC~Mountain-IR-02(c).
207R€sponse to PUC-Mountain-IR-Ol(c).
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proposed

Proj ect

delays

experience

may

as

community

dissatisfaction remains unaddressed or grows. ''208

In light of the above, the Commission will impose the
following conditions to approval of the PPA:

•

Within thirty (30) days of this Decision and Order,

Mountain View Solar must notice a community meeting
to receive and discuss community concerns regarding
the

Project,

sixty

(60)

which

days

shall

this

of

be

no

held

Decision

later
and

than

Order.

Said notice will be filed in this docket, as well as
posted on Seller's social media and provided through
any other means utilized by Seller to communicate with

the public.

Depending on the circumstances regarding

the government's response to the COVID-19 pandemic at

the time, this meeting may be held virtually.
•

Seller's Community Representative^os must attend this
public meeting.
contact

identify herself.

information

to

meeting

and provide her

participants

and

reiterate her role, as provided in the PPA, to serve

as

the primary contact between the

community and

208consumer Advocate SOP at 30-31.
Response
to
PUC-Mountain-IR-01(d)
(citing
PPA
209See
§ 29.21(e), regarding designation of a Community Representative).
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Seller and to be available during the Term of the PPA

to receive and answer questions from the community. 210

•

Following

the

community

meeting

described

above,

Mountain View Solar shall hold additional community

meetings, similarly noticed, in every quarter of 2021
that

follows

the date

of

this

Decision

&

Order,

to present the results of its commissioned studies
and how they address community concerns raised and

what

Proj ect

re-designs,

if

any.

are

being

incorporated as a result.211

•

The studies and Project re-design updates shall also
be

filed with the Commission in this docket upon

their completion.

Application,
PPA § 29.21
2i°See
designated
the
'"Kirstin
Punu"
as
Representative.") .

(the
PPA
"Seller's

identifies
Community

2^^See Response to PUC-Mountain-IR-04(c) (stating that Seller
biological
survey
expects
the traffic
impact
assessment,
(including pueo), site surveys. Phase 1 environmental site
assessment, and an economic impact report to be finalized by
QI 2021; the cultural impact assessment, wetland delineation,
glare study, social justice report, and update to existing
archaeological inventory survey to be completed in Q2 2021;
and the "next iteration of the Project design" to be available in
Q2 or Q3 2021,
and that "Seller intends to share the
results/findings of the studies in an effort to address
community concerns.").
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In addition to these explicit meetings, the Commission
expects that Mountain View Solar will diligently engage in direct

follow-up to voiced community concerns in a timely manner.
The Commission appreciates that there are a number of

sensitive issues surrounding the Project, and that opposition and
The burden is on Mountain View Solar

concern is not unexpected.

(and Hawaiian Electric, to the extent not addressed in the PPA212)
to engage the neighboring community and provide adequate education

and

clarification

about

as

Project,

the

as

well

receive

and

incorporate community feedback to the greatest extent practicable.
While it may not be possible to entirely eliminate opposition to
the Project, the Commission expects diligent efforts on behalf of
Mountain View Solar and Hawaiian Electric to address community

concerns.

Mountain View Solar's initiative in commissioning the

studies

above

to

address

community

that this must

but the Commission stresses

meaningful
study

dialogue with

results

and

concerns

accompanied by

be

community stakeholders

efforts

to

modify the

encouraging.

is

regarding the

Project

to

lingering concerns to the greatest extent practicable.
end.

address
To this

the above described conditions are intended to facilitate

meaningful

dialogue

between

Mountain

Vi ew

Solar

and

the

neighboring community to promote greater understanding about the

2i2gee Application, PPA § 29.21) .
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Project,

its benefits.

and the efforts Mountain View Solar is

undertaking to address community concerns.213

4.
Permitting and Approvals Needed from Other Government Agencies

Mountain View Solar has identified several outstanding
permits including:
[T]he
County
Conditional
Use
Permit,
National
Pollutant
Discharge Elimination
System
(NPDES)
Permit,
Noise
Permit,
Grading and Grubbing Permit and Building
Permits. These approvals are expected in 2021
and
2022
and
are
required
to
begin construction.

Although Mountain View Solar has not yet received all

the

necessary

permits

and/or

approvals

for

the

Project,

the Commission notes that Mountain View Solar has identified the

necessary permits

and

approvals

and

developed

an

anticipated

timeline of when it expects to receive them.^is

2i3ln this regard, the Commission notes Mountain View Solar's
representation that "[biased on Seller's past experience in
successfully developing, building, and operating solar projects of
similar size and scale in Hawai'i, as well as nationwide.
Seller anticipates that many of the concerns can be addressed
through refinements to the Project's design.").
Response to
PUC-Mountain-IR-02(b).
2i^Response to CA/Mountain-IR-2(b).
zisgee Response to CA/Mountain-IR-2(b).
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The

obtain.

shall

"Seller

further

Commission

notes

expense.

its

at

that

under

the

PPA,

any

and

all

Governmental Approvals required for the construction, ownership.

operation

and

maintenance

the Facility. "216

of

In

the

event

Mountain View Solar fails to obtain the necessary governmental

approvals, the PPA provides for the assessment of damages against

View

Mountain
which

Solar

protects

potential

negative

favor

in

and

of

Electric's

Hawaiian

effects

related

to

Hawaiian

Electric,
from

customers

permitting

or

any
other

governmental approvals.
Specifically, pursuant to the PPA, Mountain View Solar

is required to pay Daily Delay Damages to Hawaiian Electric if

Mountain View Solar misses a Guaranteed Project Milestone other
than Commercial Operations.21?

Furthermore, Hawaiian Electric has

certain rights to terminate the PPA in the event Mountain View

Solar does not achieve a Guaranteed Project Milestone Date.218
The

Commission

finds

that

having

these

delay

provisions in the PPA are reasonable in light of Hawaii's mandated

RPS goals,21® and the Commission expects Hawaiian Electric to hold

215PPA § 11.1.

2i7See PPA § 13.4(a) .
2i8See PPA § 13.4(b) .
2i9See HRS § 269-92 (a) .
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Mountain

View Solar accountable

for

its

responsibilities and

making diligent progress to complete the Project according to the
timeline contemplated by the Application and the PPA.

Accordingly,

the Commission finds that the outstanding permitting approvals

gove rnmenta1

other

from

addressed

by

the

PPA

agencies

through

and

satisfactorily

are

Hawaiian

Electric

and

that

PPA

Mountain View Solar's representations.

However,

the

Commission

also

observes

the

contemplates situations where Daily Delay Damages might be paid

from Mountain

View

to

Solar

Hawaiian

Electric

prior

to

the

Commercial Operations Date and the associated Lump Sum Payment. 220
According to the PPA, the Lump Sum Payment commences on

As such, it is possible that

the Commercial Operations Date.221

Daily Delay Damages could be paid from Mountain View Solar to

Hawaiian Electric prior

to

the

commencement

of

the

Lump

Sum

Payment, in the event Guaranteed Project Milestones are not met
before

the

Commercial

Operations

Date

occurs.

Under

these

circumstances, if Daily Delay Damages are assessed, they would not
be offset by Hawaiian Electric's Lump Sum Payment, because the

220See PPA § 13.4(a). As noted above, the PPA identifies the
Guaranteed Commercial Operations Date of May 17, 2023. See PPA,
Attachment K-1.
22ippA § 2.3.
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date

begin

to

the

Sum

Lump

Payment

(commencing

with

the

Commercial Operations Date) would not yet have occurred.
According to the PPA, Daily Delay Damages are payable on
a

monthly

basis

from

the

"Development

Period

Security. «222

Furthermore, "[i]f the Development Period Security is at any time
insufficient to pay the amount of the draw to which Company is

then entitled. Seller shall pay any such deficiency to Company
promptly upon demand. "223

As such, to the extent that Daily Delay Damages are paid

to Hawaiian Electric prior to the Commercial Operations Date (and
thus, the commencement of the Lump Sum Payment), Hawaiian Electric

shall credit the amount of the Daily Delay Damages received to its
ratepayers through the PPAC.

D.

Green house Gas Emissions Analysis

1.
Avoidance of Fossil Fuels

In the Application, Hawaiian Electric summarizes that
the "Facility has the potential to displace about 872,886 barrels

222ppA § 13.5.
223PPA § 13.5.
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of fossil fuel over the term of the PPA[.]
states

further

substantial

Hawaiian

in

is

"raov[ing]

Hawaiian Electric

to

anticipated

by decreasing

oil-fueled

of

Electric

"Facility

impact

positive

dispatch

future

the

that

"224

a

Hawaiian Electric's
will

and

units"
towards

have

energy

assist

independence

and decreased reliance on foreign imported oil while maintaining
reliability of the Company system. "225

Hawaiian Electric explains

how the PPA reduces customer exposure to volatility in fuel prices
as the "PPA pricing is not linked to fossil fuel and is fixed over

the term of the contract, meaning customers will not be subject to
bill

increases

with

price

the

in

rises

of

fossil

fuel. "226

In addition, Hawaiian Electric states that the Project has the
potential
Hawaiian

to

contribute.

Electric's

2025

RPS

on

average.

and

0.33%

to

0.43%

the

towards

consolidated

Companies' 2025 RPS.227

224see Application at 4-5; see also Application, Exhibit 3
which provides a "Project Benefits Analysis" that quantifies the
benefits of the Project using a production simulation computer
program called PLEXOS to simulate how the system will operate
without the
Project
("Base Case")
and with the Project
("Alternate Case").
225Application at 11-12.

226Application at 12.

227Appiication at 11 and Exhibit 6 (slight differences are
attributed to rounding); see also HRS § 269-92.
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Lifecycle GHG Emissions.

by

Ramboll

is

designated as

The GHG Analysis prepared

Exhibit 5

of the Application.228

The GHG Analysis considers the following stages in its lifecycle
assessment

of

GHG

(1) upstream stage,
material

extraction.

with

the

Proj ect:

which include emissions attributed to raw
manufacturing,

and project construction;

emissions

associated

emissions

(2)

material

operations stage,

transportation.

which includes

caused by operation and maintenance of the Project;

and (3) downstream stage, which includes emissions associated with
decommissioning and disposal of Project materials.

The results of

Ramboll's lifecycle GHG Analysis are summarized below.229

228As noted above, while designated as "Exhibit 5" to the
Application, the GHG Analysis was submitted separately on
October 13, 2020. See Application at 11.
229GHG Analysis at 17 (Table 1).

For
all
information
involving
calculated
data.
Ramboll provided underlying inputs, assumptions, calculations,
formulas, and references in an Excel-compatible spreadsheet file
"Mountain View Solar_GHGAnalysis.xlsx." GHG Analysis at 6.
The calculations, including the summary table, are also provided
as a PDF in Attachment A to the GHG Analysis.
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GHG Intensity (kg COje^^o/MWh)
Pull
TfiO
Storage
Solar
Infrastructure
Project

Project Stage

X^stream

Project
Operations

Raw Materials
Extraction &
Manufact uri ng
Transportation

Construction
Operations &
Maintenance
Transportation

70

2.6

61

6.5

0.33

0.12

0.16

0.056

1.2

0.68

0.48

3.0

3.0

Downstream Decommi s si on i ng
& Disposal

0.085

0.020

1.1

0.14

0.015

0.050

.83
76

Total Project Lifecycle

GHG Emissions (MT COje)

Project Stage

X^stream

Proj ect
Operations
Downstream

Raw Materials
Extraction &
Manu fact uri ng
Transportation

Pull
Project

Infrastructure

55,924

Solar

Storage

2,109

48,626

5,189

266

93

129

44

930

544

Construction
Operations &
Maintenance
Transportation

2,373

68

16

Decommissioning
& Disposal

860

113

2,373

GHG

the

Hawaiian Electric

GHG

In

Emissions.

747

addition

emissions

system

from

of

years

fossil
2023

to

fuels

2047

23ov'0O2e" stands for "carbon dioxide equivalents."

2020-0139

estimating

to

Ramboll estimated Avoided Emissions by

lifecycle GHG emissions,

proj ecting

12

40

60,421

Total Project Lifecycle

Avoided

386
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on

that

the

would

otherwise occur if the Project was not built, 231

Net avoided

emissions are also presented in the GHG Analysis and are calculated

as Avoided Emissions from fossil fuel plants less the emissions
from the Project.

In analyzing Avoided Emissions, Ramboll:

[F]ocused solely on direct (stack) emissions
since those emissions alone are significantly
higher
than
those
of
the
Project,
represent
the
majority
of
projected
GHG emissions from avoided fuel consumption if
the Project were not built, and demonstrate
the benefits of the Project over the avoided
case in terms of GHG emissions. Thus it was
concluded that the further inclusion of
indirect GHG emissions from the fossil fuel
sources (upstream, operations, or downstream)
to the avoided case was unnecessary.

Avoided Lifecycle Emissions
and Avoided
Operations Emissions were assumed to be equal
and were calculated based on the combustion
emissions of the fuel that would be consumed
if the Project were not built. This approach
does
not
quantify
upstream
emissions
associated with producing and transporting the
fossil fuels; indirect operations emissions
such as those incurred by the combustion of
fossil fuel by vehicles associated with plant
maintenance and operations or auxiliary power
uses
needed
for the operation of the
fossil fuel electricity generation units
units;
or the
administration
of
these
with
or downstream emissions
associated
fuel
decommissioning
of
the
fossil
These excluded
electrical generation units,
categories of GHG emissions. if included,
would serve to further increase the overall
Avoided GHG emissions, resulting in a higher
Net GHG emissions reduction. 232
GHG Analysis at 11.

232GKG Analysis at 11-12.
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of

results

The

the

GHG

Avoided

Emissions

and

Net Avoided GHG Emissions analysis are presented below. ^33
Avoided GHG
Intensity
(kg CO2e/MWh}

Avoided GHG
Emissions
(MT CO2e)

477

381,413

477

381,413

Net GHG
Intensity
Reduction
(kg COse/MWi)

Net GHG
Emissions
Reduction
(MT COze)^

Net
Operations

474

379,040

Net Lifecycle

402

320,992

Avoided
Operations
Avoided
Lifecycle

After review of the record, the Commission finds that
Hawaiian Electric's GHG Analysis provides satisfactory estimates
of upstream and operational GHG emissions associated with the

According to Hawaiian Electric, the projected lifecycle

Proj ect,

and avoided emissions are based on the best reasonably available
public

data

and

peer-review for

literature

solar PV,

that

information

available.

manufacturer specifications,

substation.

Ramboll considered the most
including

emission

transportation distances

233GHG Analysis at 6.

234see Response to CA/HECO-IR-10.
2020-0139

scientific

undergone

battery energy storage.

and T&D infrastructure systems.23^
current

have
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factors.

to

Oahu,

and

Proj ect-specific

and activities.

inputs

for

equipment.

materials.

If a given input was not provided or otherwise

confirmed by the developer. Ramboll provided a brief explanation
and

reference

to

the

source

documentation

for

the

proxy

value used.23s

2.

End-of~Life Treatment of the Facility

In

contrast

to

the

upstream

and

operational

GHG emissions analysis, the inputs and assumptions Ramboll used
for downstream emissions are not as specific.

The GHG Analysis

assumed transportation and disposal of Project materials "to a

disposal site in Los Angeles, California[,]" but acknowledges:

At this stage in the Project lifecycle,
the end-of-life fate of the Project equipment
is not known.
There are several potential
options
for
equipment
end-of-life,
including reuse of equipment in Hawai'i,
disposal in Hawai'i, or transportation back to
Los Angeles for disposal.
Of the potential
end-of-life activities, the latter of sending
235See GHG Analysis; see also Response to CA/HECO-IR-10 (a}
("Any estimate that is used as a proxy for Project-specific data
in the [GHG] analysis represents the most up-to-date estimate or
reasonable assumption available as of the time the calculations
were finalized in October of 2020.
For data sources that are
routinely updated, the Company's consultant, [Ramboll], used the
most current database available at the time the [GHG] analysis was
performed.
Ramboll relies on SimaPro (a life cycle assessment
software) to access ecoinvent data libraries, and used the most
current version of ecoinvent (version 3.6) available in SimaPro at
the time of the analysis.")(internal citation omitted).
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all equipment to a Los Angeles scrap yard is
the most conservative assumption.23®

As noted above, the GHG Analysis does not specify which

components

will

incinerated,

recycled,

repurposed.

be

or landfilled, but assumes general disposal at a Los Angeles scrap
While Mountain View Solar states that it will repurpose or

yard.

recycle equipment "to the extent reasonably possible," it is still
in the process of "develop[ing] an end-of-life management plan for

proj ect

equipment[,]"

manufacturers

of

the

and

that

clarifies
.

equipment

of

"none

have provided

the

specific

end-of-life management services or programs. "237
The

Consumer

Advocate

raises

concerns

about

the

downstream stage of the GHG Analysis, noting that there is "some
ambiguity regarding the end of life treatment for equipment for

that would

and

GHG emissions. "238

The Consumer Advocate contends that "there

should be

the

BESS

T&D Infrastructure

impact

downstream

further discussion with Hawaiian Electric,

Ramboll,

See also
(including n.
236GHG Analysis at 11
17) .
"Decommissioning
&
Disposal
GHG Analysis, Appendix Table A7,
Project components listed for
GHG Emissions Calculations."
disposal include PV panels, inverters, transformers, batteries,
battery storage containers, miscellaneous battery equipment,
overhead transmission line, fiber optic cable, wood poles,
miscellaneous
components.
and
switchyard
and
substation
T&D equipment. Id'.

23'^Response to PUC-Mountain-IR-06.
238consumer Advocate SOP at 42.
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and interested stakeholders to discuss whether alternatives using

more

updated

information can be applied"

this

to

analysis,2^®

and submits that "a basic plan or outline of a possible plan" would

provide some assurances that acceptable actions will be taken to
address disposal concerns, as well as provide clarity around who
will

bear

the

costs

associated

at

the

time

of

disposal.2^0

Accordingly, the Consumer Advocate recommends that as a condition
to

PPA

approval.

"Seller

should

be

required

to

develop

a

comprehensive end-of-life management plan for Project equipment
during the PPA term when the industry for recycling and other

end-of-life
indicates

programs

that

this

have

matured.

The

should be done within

Consumer

(5)

five

Advocate
years

of

Commission approval of the PPA.2^2
In its Reply, Hawaiian Electric does not oppose this
recommendation.

but notes that

"[a]s

Seller will

develop its

end-of-life management plan, if the Commission is inclined to adopt
this recommendation as

a condition to approval.

the condition

23®Consumer Advocate SOP at 44.
2^0Consumer Advocate SOP at 45.
2^^Consumer Advocate SOP at 50.

242see Consumer Advocate SOP at 50 ("Hawaiian Electric should
file the end-of-life management plan within five years of the date
of the order entered in this docket regarding its FPA-related
requests,
consistent with the conditions approved by the
Commission in Decision and Order No.
37516
[entered in
Docket No. 2020-0137].").
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should

Seller,

to

apply

which

a

is

participant

in

policies

and

this proceeding. /r243
The

Commission

is

also

aware

that

the

related industries for managing the end-of-life treatment of PV
and storage projects are still maturing.

recognizes the

speculative nature

While the Commission

of planning for

decommissioning that is at least 25 years away,

believes

that

a

more

(i.e., repurposing,

detailed plan

recycling.

for

a potential

the Commission

end-of-life

incineration,

treatment

and/or landfilling)

for all Project equipment would help ensure that strategies are in

place to safely and cost effectively handle these materials at
end-of-life with minimal environmental and GHG impacts.

It would

also help develop a more robust body of data and inform future

iian Electric Reply at 13.

- 4 ^See
e.g.
Recycling
and
Disposal
of
Battery-Based
e .g.,
Grid Energy
Storage
Systems:
a
Preliminary
Investigation,
Electrical Power Research Institute (December 2017), available at:
https://WWW,epii > com/research/products/00000000300200£911.
-^^See e.g., Best Practices at the End of the Photovoltaic
System Performance Period, National Renewable Energy Laboratory
(February
2021),
available
at:
https://www.nrel.gov/docs/£y21osti/78678.pdf.
See also, e.g., A Circular Economy for Lithium-Ion Batteries
Used in Mobile and Stationary Energy Storage: Drivers, Barriers,
Enablers, and U.S. Policy Considerations, National Renewable
available
at;
Energy
Laboratory
(March
2021),
hc tps: //www. nrel. gov/docs/f y2 b:'Sti/770 35 .pdf.

2020-0139

90

Exhibit 2
Page 93 of 118

assessments

of

downstream

in

emissions

GHG

subsequent

project app?j.ications.

Therefore, the Commission finds it reasonable and in the
public

interest

to

Vi ew

Solar

Mountain

require
to

Electric

Hawaiian

a

develop

comprehensive

work

with

end-of-life

This plan should

management plan for the Project's components.

provide the

to

for each Project component.

end-of-life treatment

the expected cost of this treatment, and any third parties expected
to provide this service.
The Commission observes that Mountain View Solar has .

already stated its intent to develop an end-of-life management

plan, 246 and that this condition is consistent with prior Commission
decisions

for

other

Phase

2

RFP projects.

which

involve

the

consideration of similar issues regarding end-of-life management
and disposal of similar equipment.24'^

policies

and

related

industries

Given the nascent nature of

for

managing

the

end-of-life

treatment of PV and storage, projects, the Commission will give
Hawaiian Electric five (5) years from the date of this Order to
file it, consistent with its prior rulings on other Phase 2 RFP

proj ects.

Notwithstanding

Hawaiian

Electric's

suggestion.

24®See Response to PUC-Mountain-IR-06(e).
24’?See D&O 37516 at 98-99; D&O 37521 at 78-79; and D&O 37515
at 74-75.
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Commission

the

will

require

Hawaiian

Electric,

rather

than

Mountain View Solar to submit the end-of-life management plan.

In addition to being the primary entity regulated by the Commission
in this proceeding, rather than a participant with a limited scope
of participation, requiring Hawaiian Electric to submit the plan

should help promote collaboration between Hawaiian Electric and
Mountain View Solar in timely developing an end-of-life management

plan for the Project.
be

able

to

On this subject, Hawaiian Electric should

offer valuable

input based on

its

experience

in

developing similar plans for the other Phase 2 RFP projects, all of

which have similar requirements.
In sum, notwithstanding concerns about the thoroughness

of the assessment of downstream emissions in the GHG Analysis,

the Commission finds that Project will result in a significant

in

reduction

GHG

As demonstrated

emissions

Hawaiian

the

on

Electric

system.

in the

record.

by the GHG Analysis presented

the Project will help avoid significantly more GHG emissions from

Hawaiian Electric's system than it will produce,

resulting in

320,992 MT COae net reduction in GHG emissions over the Project's
lifecycle.

GHG

emissions

While

there

associated

some

is
with

uncertainty

downstream

the

regarding

the

stage

the

of

Project's lifecycle, the development of an end-of-life management
plan

is

2020-0139
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this.

and
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its

submission within

five

years

leaves

ample

before

time

the

Proj ect's

expected

decommissioning to further address any unaddressed concerns.

E.
PPA Approval

In sum, with respect to the PPA, the Commission finds

and concludes as follows:
The additional capacity of the Project is beneficial

because it increases Hawaiian Electric's system reliability and
grid stability in the event, for example, of an unforeseen shutdown
of one or more other units on Hawaiian Electric's system.
The subject PPA overall represents a significant step.

not only towards Hawaii's renewable energy goals consistent with
HRS §§ 269“6 and -92, but also towards lower energy prices.
The

fixed

Unit

Price

throughout

the

PPA

term

is

reasonable and in the public interest because the fixed price

provides more certainty and comparatively less price volatility
than fossil fuel prices and contributes to significant customer
bill savings.2^8

(stating that the Commission shall
248HRS S 269-6(b)
"explicitly consider, quantitatively or qualitatively, the effect
of the State’s reliance on fossil fuels on price volatility,
export of
funds
for
fuel
imports,
[and]
fuel
supply
reliability risk").
2020-0139
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Upon considering the PPA’s NEP (which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of
the PPA)

the Lump Sum Payment is

reasonable because placing a

maximum amount payable on the Lump Sum Payment provides more

certainty and comparatively less price volatility as compared to
fossil fuel prices.

The Performance Metrics in the PPA will collectively
provide cost savings to ratepayers and ensure that ratepayers are

not paying for services or capacity if the PV system or the BESS

Furthermore, while the

do not meet their expected capability.

Project, due to the PPA’s provisions, may not necessarily improve

curtailment of other existing renewable IPPs, it is not expected

to exacerbate or worsen curtailment issues.
Hawaiian Electric's GHG Analysis reasonably estimates
the Project’s direct emissions and foreseeable indirect emissions.

As demonstrated in the GHG TVnalysis, approval and completion of
the Project would result in significant reduction in Lifecycle and
Operational

GHG

emissions

to

relative

the

baseline

of

not

interconnecting the Project.

Based on
in general,

the

foregoing.

the

the

finds

that.

the purchased power arrangements under the PPA are

prudent and in the public interest.
of

Commission

concerns

discussed

However, acknowledging some

above,

including.

inter

alia.

curtailment of other renewable resources, timely progress toward

2020-0139
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completing the Project and bringing it online, ongoing community
outreach efforts, and better visibility into the GHG emissions

associated with the downstream stage of the Project lifecycle.
the

Commission

subjects

its

approval

of

to

PPA

the

certain

conditions, as set forth below in Section III.F.
Subject to these conditions, the Commission finds and

concludes that Hawaiian Electric's purchased power arrangements

under the PPA, pursuant to which Hawaiian Electric will dispatch
energy on an availability basis from Mountain View Solar and pay

Lump Sum Payments to Mountain View Solar, are prudent and in the
public interest, and approves it as such.

F.
Conditions to Approval

As discussed
expected to

benefits

several

retains

notwithstanding the

above.
result

concerns

from the

the

about

overall

the

Project,

net

Commission

Consequently,

Project.

the Commission finds it reasonable and in the public interest to
impose

the

Specifically,

following

conditions

to

approval

of

the

PPA.

Hawaiian Electric shall comply with the following

filing requirements:

1.
calendar month

Hawaiian
2020-0139

Monthly Reporting.

following the

Electric

shall

Beginning with the first full

in-service date

file

hourly
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of the

commitment.

Project,

dispatch.

and

for

data

curtailment

Proj ect

the

Hawaiian Electric and IPP units on the system.

and

all

other

Hawaiian Electric

shall include in this filing a qualitative description of how each
project is being used and dispatched in a manner that maximizes
the benefits to customers (i.e., how fossil fuel unit dispatch has

been reduced, associated fuel savings, early and/or on-schedule
fossil

retirements of

fuel

customer bill savings, etc.).

in

and

2011-0206

No.

Docket

reduced GHG emissions.

generators.

The monthly report shall be filed

may be

consolidated with

other

reports therein.
The
Hawaiian

will

Electric's

occur

before

expect

to

continues

Commission

fuel

curtailment

of

fossil

curtailment

of

must-take.

that

generation

as-available

renewable resources. 2^9
2.

Reporting of missed Guaranteed Project Milestones.

Within twenty-five (25) days of any missed Project Milestones,
Hawaiian

Electric

shall

file

in

this

docket

a

report

of:

(1) the Milestone missed; (2) the reason(s) why the Milestone was
missed; and (3) measures Hawaiian Electric believes will address

the delay,

including preventing similar delays for the same or

other projects in the future.

249See HRS § 269-6 (b); In re Hawaii Elec. Light Co., Inc.,
No.
30088,
Docket
No.
2011-0040,
Decision
and
Order

filed December 30, 2011 ("Order No. 30088"), at 42.
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End-of-life Plan.

3.

with Mountain View Solar to

management
the

plan

Project's

Hawaiian Electric shall work

file

a

Plan")

("End-of-Life

comprehensive end-of-life
with

Commission

shall

Electric

Hawaiian

components.

the

for
file

the End-of-Life Plan in this docket within five (5) years of the

date of this Decision and Order.
In addition to providing assurances regarding Project
developments and appropriate accountability, the above conditions

are expected to provide additional benefits by informing other
projects, related investigative and planning dockets, and future

procurement efforts.

Furthermore,

as

a

condition

to

PPA

approval.

Mountain View Solar shall be required to comply with the following:

Follow-up community meeting.

Within thirty (30) days

of this Decision and Order, Mountain View Solar must
notice a community meeting to receive and discuss

community concerns regarding the Project, which shall

be held no later than sixty (60) days after the date
of this Decision and Order.

Said notice will be filed

in this docket, as well as posted on Seller's social
media and distributed by any other means utilized by
Seller to communicate with the public.

Depending on

the circumstances regarding the State's response to
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the COVID-19 pandemic at the time, this meeting may

be held virtually.
o Seller's

this

Community Representative must attend

meeting,

public

identify

herself.

and provide her contact information to meeting
participants and reiterate her role, as provided

in the

PPA,

to serve as

the primary contact

between the community and Seller and

[to]

be

available during the Term of [the PPA] to receive
and answer questions from the community.

•

Quarterly Community Outreach Meetings.

Solar

shall

hold

similarly noticed.

additional
in

Mountain View

coramunity

every quarter

of

meetings.

2021

that

follows the date of this Decision & Order to present
the results of its commissioned studies and how they
address raised community concerns and what Project

re-designs are being incorporated as a result.
o The studies and Project re-design updates shall

also be filed with the Commission in this docket

upon their completion.
In addition to these explicit meetings, the Commission

expects that Mountain View Solar will diligently engage in direct
follow-up to voiced community concerns in a timely manner.
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Regarding the Consumer Advocate's proposed conditions.

to the extent not adopted above, the Commission finds as follows:
Requiring Hawaiian Electric to file invoices related to
the Project and Mountain View Solar's income statements or results
Ths Consumer Advocate has

of operations related to the PPA.

proposed a similar condition in prior proceedings involving the

Stage 1 RFP PPAs, and older renewable PPAs.^so

In support of its

the

Consumer Advocate

proposed

condition

in

this

proceeding.

states that it will "help the Commission and Consumer Advocate in
evaluating

information,"

as

the

PPA

proposed

actual

Proj ect's

the

well

as

pricing

results

to

forma

assurance

"provide

greater

can

considered

be

pro

the

that

reasonable,"

and "help . . . inform future RFP processes[.] 2 si

In the Stage 1 RFP PPA dockets, the Commission declined
to

adopt

(1) the

the

Consumer Advocate's

Renewable

Distributed

condition because:

proposed

Generation

PPA

model

does

not

contain a curtailment seniority provision, nor is it expected to
impact curtailment of existing renewable IPPs;

Stage

1

and 2

(2) the nature of

RFP procurement process has provided a

number

250see Docket Nos. 2019-0050, 2018-0436, 2018-0435, 2018-0434,
2018-0433,
2018-0432,
2018-0431,
and 2018-0430
(collectively
"Stage 1 PPA Dockets"); see also Docket Nos. 2017-0443, 2017-0018,
2015-0331, 2015-0225, and 2015-0224.

25iConsumer Advocate SOP at 47-48.
2020-0139

99

Exhibit 2
Page 102 of 118

of

safeguards.

such

as

and

Commission

stakeholder

review.

competitive bidding, and 10 oversight; and (3) when reviewing the
reasonableness of the

the Commission considered many

Project,

other factors in addition to Project cost, including customer bill
savings, reducing fossil fuel consumption, reducing GHG emissions.

and grid services.252

For these same reasons, after considering

the record as a whole, the Commission is not persuaded that the

disclosure of the Project invoices and Mountain View Solar's income
statements is warranted under these circumstances and, therefore.

declines to adopt the Consumer Advocate's proposed condition.
Requiring

bidders

future procurement processes.

not

opposed

by

Hawaiian

file

to

pro

forma

information

in

While this proposed condition is

Electric

or

Mountain

View

Solar,253

the Commission observes that it ordered Hawaiian Electric to omit
this

requirement

as

Docket No. 2017-0352.254

part

of

the

procurement

process

in

In so doing, the Commission stated that

"[t]o the extent the [C]ommission or the Consumer Advocate require

the

underlying

cost

assumptions

of

a

particular

project.

In re Hawaiian Elec. Co.,
Co.,
Inc.,
Inc.,
Docket
252See
e. g.,
No, 2018-0434, Decision and Order No. 36232, filed March 25, 2019,
at 76-79.

253see Hawaiian Electric Reply at 6-7; and Mountain View Solar
SOP.

254order No. 36356 at 25-26 (directing Hawaiian Electric to
remove the requirement that bidders provide pro forma information
as a requirement of the Phase 2 RFPs).
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the [C]ommission

or

the

Consumer

Advocate

may

request

this

information during review of the subsequent PPA. "255
Upon

reviewing this

request

in the

context

of this

proceeding, the Commission observes that it does not pertain to

the Consumer Advocate's finding of overall reasonableness of the
PPA, but rather. "relates to future procurement processes[.1"^56

Accordingly, the Commission declines to adopt this as a specific
condition of approval under the circumstances, but may re-examine
it in future procurement processes.
The issues discussed in the Consumer Advocate's SOP,

Attachment 1, on pages 34 and 35, should be reserved for future

RFPs.

Hawaiian Electric states that it "will work on addressing

the two issues discussed on pages 34 and 35 of Attachment 1 to the

Consumer Advocate's SO? for any subsequent all-resource RFPs. "257
The Commission agrees that Hawaiian Electric should work with the

Commission and the Consumer Advocate in addressing concerns and
recommendations by the IO regarding its review of the Phase 2 RFP

procurement process.
in

Docket

No.

As it has done in prior phases of the RFPs

2017-0352,258

the

Commission

intends

to provide

2550rder No. 36356 at 26.
256consumer Advocate SOP at 48.
257Hawaiian Electric Reply at 15.
258se£ Docket No. 2017-0352, Decision and Order No.
filed on January 12, 2018; and Order No, 36356.
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35224,

additional guidance for future RFP phases as needed, taking into
consideration the recommendations from the 10 and the Parties and
Participants of Docket No. 2017-0325.
The Commission, however, observes that this proposal is

prospective

in

nature

does

and

not

pertain

to

the

Consumer Advocate's finding of overall reasonableness regarding
the subject PPA.

Accordingly, the Commission declines to adopt

this as a specific condition of approval to the PPA.

G.
The PPAC
Given the Commission’s overall

approval of the

PPA,

the Commission likewise approves Hawaiian Electric's request to

recover

the

non-energy payments

under the

PPA,

including the

Lump Sum Payments and related revenue taxes, through the PPAC,
to the extent such costs are not included in base rates.

This is

consistent with HAR § 6-60-6(2), which authorizes the pass through
of purchased energy charges through an electric utility’s PPAC;

and with HRS § 269-16.22, which requires the pass through of power

purchase costs through an automatic adjustment surcharge.
However, the Commission conditions approval of recovery

of

the

non-energy payments

under

the

as follows:

2020-0139
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PPA

through

the

PPAC,

1,
of

(Nature

above.

discussed

As

to

PPA),

the

extent

the

in

Section

"Daily

Ill.C.l.b

Delay

Damages,"

"Termination Damages," or other revenues or benefits are paid to

shall

Electric

Hawaiian

revenues

such

Electric,

Hawaiian

be

returned

paid

benefits

or

Hawaiian

to

to

Electric's

ratepayers through the PPAC; and
2.

Recovery of the Lump Sum Payment through the PPAC

shall be lim.ited to the Lump Sum Payment net of Force Majeure
adjustments or any offset due to liquidated damages.

H.
Accounting and Ratemaking Treatment

Hawaiian Electric states that that it may be required to

consolidate Mountain View Solar on its financial statements if the

PPA is considered a "variable interest" in Mountain View Solar
according

to

the

Financial

Account

Board

Standards

Accounting Standards Codification {"ASC") 810.259

("FASB")

This could "have

uncertain impacts on the assessments of investors and/or credit
rating

agencies

on

the

risks

associated

Hawaiian Electric's creditworthiness.

However,

Hawaiian Electric's preliminary evaluation,

259Application at 26-27.
2^0Application at 27.
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with

the

PPA

and

according to

it does not appear

consolidation

that

FASB

under

810

ASC

will

be

required.261

Hawaiian Electric states that it will perform another evaluation

"when Commission approval is received[,]" and thereafter "on an
on-going basisas required by FAB ASC 810. 262
This
this time.

information

purely informational

to be

In the event Hawaiian Electric determines that it is

consolidate

to

required

appears

financial statements,

it

Mountain

shall

Vi ew

Solar

Commission

notify the

on
and

its
the

Consumer Advocate.263
Under FASB ASC 842, Hawaiian Electric believes that it

will be required to record the BESS component of the Project as a
finance lease, which will require the recording of a "right-of-use
and

asset

lease

statements. 26^

liability"

on

Hawaiian

Electric's

financial

For G7\AP purposes, such lease expenses would be

recorded as "straight-lined" expenses throughout the term of the
lease;

however.

for

ratemaking

purposes.

Hawaiian

Electric

26iApplication at 27.

2627\ppiication at 27.

Consumer
Advocate
SOP
at
53
("Furthermore,
263see
the Consumer Advocate notes that the Company conducted a
preliminary evaluation of the PPA and Seller under FASB ASC 810,
and it appears that consolidation ... is not required, . . .
[a]s such, the Consumer Advocate recommends that the Company should
report such changes and any associated changes to the consolidation
of the Company and Seller's financial statements.").
264Application at 28.
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requests approval to record the actual payments made under the PPA
as purchase power expenses, with the difference between actual

payments

and

lease

the

expense

reflected

a

as

regulatory

asset/liability for the Term of the PPA.^ss
In its

Statement of

Position,

the Consumer Advocate

"notes that the proposed ratemaking treatment appears consistent

with prior approved power purchase agreements .

such,

.

[and]

[a]s

the Consumer Advocate does not object to the Company's

proposed ratemaking treatment. "266

The

Commission

notes

that

Hawaiian

Electric's

proposed ratemaking treatment is consistent with prior Phase 1 and

Phase 2 RFP projects, and that, to date, it has not reported that
it has been required to consolidate a project developer onto its

financial statements, pursuant to FASB ASC 810.

Based

on

the

above.

the

Commission

finds

that

Hawaiian Electric has met its burden of proof in support of its
proposed accounting and ratemaking treatment for the purchased

power expense under the PPA.

2®5Application at 28.
2®®Consumer Advocate SOP at 53,
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I.

Hawaii's Energy Policy Statutes
The State of Hawaii has adopted several energy policies

requiring

and/or

encouraging

reduction

in

the

utilization of

fossil fuels in statutes that directly pertain to the regulation

of public utilities.

1.
Contribution to State Energy Goals (RPS)
The Commission notes Hawaiian Electric's statement that
"[t]he

renewable

energy

to

be

purchased

from

the

Facility

pursuant to the PPA will assist Hawaiian Electric in achieving the

State of Hawaii's RPS goals."26?

The Commission also notes that

Hawaiian Electric estimates that the

up

to

0.43

percentage

points

Project could contribute

towards

its

2025

RPS

and

0.33 percentage points towards the Hawaiian Electric Companies'

consolidated 2025 RPS.268

267Application at 11.

2687\ppiication at 11.
2020-0139

106

Exhibit 2
Page 109 of 118

2.
HRS § 269-6

HRS § 269-6(b) provides, in relevant part:
The [Commission] shall consider the need to
reduce the State’s reliance on fossil fuels
through energy efficiency and
increased
renewable energy generation in exercising its
authority and duties under this chapter.
In
making
determinations
of
the
reasonableness of the costs of utility system
capital
improvements
and
operations,
the [C]ommission shall explicitly consider,
quantitatively or qualitatively, the effect of
the State's reliance on fossil fuels on price
volatility, export of funds for fuel imports,
fuel supply reliability risk, and greenhouse
gas emissions.

The Commission recognizes the importance of considering

the effects that Hawaii’s reliance on fossil fuels have on the
State’s economy and general vzelfare in making utility resource

planning, investment, and operation decisions.
duties

specified in HRS Chapter 269,

In performing the

the Commission has been

diligent in implementing the State’s energy policies and statutes.
giving deliberate weight to these provisions in the broader context
of the many other statutes and considerations necessary to regulate

and

provide

universal.

reliable.

and

affordable

access

to

essential electric utility services.269

2^®Some of these broader considerations {such as monetary
costs) are obvious, while others are explicitly stated or implied
elsewhere in statutes, and/or specified in case law in which the
courts have set forth standards and interpretations regarding the
2020-0139
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According to Hawaiian Electric, the Project will provide
a hedge against fossil fuel price volatility, which has fluctuated

in the past ten years from as low as approximately $35 per barrel
for

low

inasmuch

Project .

fuel

sulfur

approximately

$146

per

barrel.

fixed pricing structure attributable to

as "the

.

to

oil

the

. isolates customers from the impact of future fuel

price fluctuations. ^'270
According

to

the

GHG

Analysis

results

filed

with

implementation of the Project would result in

the Application,

Net GHG Emissions Reduction of 379,040 MT COae and Net Lifecycle
GHG

Emissions

Reduction

320,992

of

MT

CO2e.27i

Relatedly,

Hawaiian Electric estimates "that the Facility has the potential

to displace about 872,886 barrels of fossil fuel over the term of

the PPA. "272

Based on the above estimates, the Commission concludes
that

fuel

implemented.

also

consumption will
and

that,

as

a

decrease

result,

the

if

the

overall

Project
funds

is

that

determination of just and reasonable rates, which collectively
include: reliability, affordability, fairness, provision of just
and reasonable compensation for utility investment, and provision
of just and reasonable rates to utility customers.

2‘^°Response to CA/HECO-IR-26.
2’^GHG Analysis at 6.

2‘^27\pp]_i0ation at 5. See also Application, Exhibit 3.
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would

have

for

spent

been

fossil

fuel

imports

will

also

correspondingly decrease.

Furthermore, the Commission concludes that the reduction
of fuel consumption resulting from implementation of the Project,
along with the increased level of renewable energy that will be

utilized, will result in a reduced need for fossil fuel supply and
thus reduce fuel supply reliability risk.

Thus,
four specified

upon
criteria

consideration.

explicit
in

§

HRS

269-6(b)

weighing

the

(price volatility.

export of funds for fuel imports, fuel supply reliability risk.

and greenhouse gas emissions), the Commission finds the PPA to be
reasonable and in the public interest because overall, the PPA

advances Hawaii's goal of reducing reliance on fossil fuels through
energy

efficiency

and

increased

through clean energy resources,

renewable

energy

generation

and does so at a price that is

estimated to result in savings for Hawaiian Electric's ratepayers
during the 25-year Term of the PPA.

The Commission finds that the

amount of fuel that the Project is projected to displace will
result in a decreased reliance on imported oil, thereby reducing
the potential negative economic impacts of oil price volatility.
and also decreasing the funds exported for fuel imports.
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J.

Remainder of Proceeding
As noted above,

Hawaiian Electric requested that the

Commission issue two separate decisions and orders in this docket.
the first decision approving the PPA-related requests, which are

the

of

subject

the

Commission's

discussion.

above.

and

the

second decision approving the Interconnection-Related Requests. 273

Pursuant
Hawaiian

to

Order

No.

37423,

the

requests

PPA-Related

Electric's

Commission

bifurcated

from

its

Interconnection-Related Requests.
Regarding

Interconnection-Related

its

Hawaiian Electric explained that it

Requests,

agreed with Mountain View

Solar to execute the PPA prior to the completion of the IRS for

the Project, in order "(t]o ensure the Project is completed in a

timely manner and to preserve the Seller's ability to seek the
federal investment tax credits that began to phase out in 2019,
and are scheduled to expire in 2022, but which can be safe harbored
and claimed after 2022[.3 "274

Hawaiian Electric has stated that it

will file an amendment to the PPA based on the IRS results.

^“^^See Application at 5-7.
^■^^T^ppiication at 23.
2'’5Application at 23.
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As such, upon Hawaiian Electric's filing of an amendment

to the PPA based on the IRS results^ the Commission will issue a
its

review of

Hawaiian Electric's Interconnection-Related Requests

(Issue 4),

procedural

schedule

this

in

to

docket

govern

as needed.276

IV.
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based

on

foregoing.

the

subj ect

conditions

the

to

set forth in Section III.F, the Commission finds:

1.
proof

in

between

Electric

Hawaiian

support

Hawaiian

of

its

request

Electric
In

dated September 14, 2020.

met

has
for

its

approval

Mountain

and

support

thereof.

burden

of

the

PPA

of

View
the

Solar,

Commission

further finds:
A.

The purchased power arrangements under the PPA,

pursuant to which Hawaiian Electric will dispatch energy on an

availability

basis

Mountain

from

View

Solar,

including

the

Lump Sum Payment to be paid to Mountain View Solar, are prudent

and in the public interest;

276s^ Order No, 37423 at 25 (stating that the Commission
intends to issue a
separate procedural order to govern
Hawaiian Electric's interconnection-related requests, as needed).
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Hawaiian Electric has met its burden of proof in

2.

support of its request to include all non-energy payments under
the PPA, including the Lump Sum Payment and related revenue taxes,
through the PPAC, to the extent such costs are not included in
base rates; and

3.

Hawaiian Electric has met its burden of proof in

support of its request for its proposed accounting and ratemaking

treatment for the purchased power expenses under the PPA.

V.
ORDERS

THE COMMISSION ORDERS:

1.

Subj ect

to

the

set

conditions

forth

in

Sections III.F, the Commission approves:

A.

The

PPA

Electric

Hawaiian

between

and

Mountain View Solar, dated September 14, 2020;
B.

Hawaiian

Electric's

request

to

include

all

non-energy payments under the PPA, including the Lump Sum Payments
(as defined in the PPA) and related revenue taxes, through the

PPAC, to the extent such costs are not included in base rates; and
C.

ratemaking

Hawaiian
treatment

for

Electric's
its

proposed

purchased

the PPA.

2020-0139
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power

accounting
expenses

and
under

After Hawaiian Electric files an amendment to the

2.

PPA

based

procedural

on

its

schedule

IRS
in

this

docket

to

govern

issue

will

Commission

the

results,

its

review

a

of

Hawaiian Electric's Interconnection-Related Requests, as needed.
MARCH 25, 2021

DONE at Honolulu, Hawaii

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

f. A

Griffin, Chair

By

■

/I

_____________________ ,

■■_____________

Jennife: M. Potter, ’Commissioner

I
By.
,
Leodoliff’R. Asuncion, Jr., Commissioner
APPROVED AS TO FORM:

Mark Kaetsu
Commission Counsel
2020-0138.ljk
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CERTIFICATE OF SERVICE
Pursuant to Order No,
served

on

the

date

it

was

37043,

uploaded

the foregoing Order was

to

the

Public Utilities

Commission's Document Management System and served through the
Document Management System's electronic Distribution List.
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)
KAWAIITXN ELECTRIC COMPANY, INC.

For Approval of Power Purchase
Agreement for Renewable
Dispatchable Generation with Mahi
Solar, LLC.

)
)
)
)
)
)
)
)

DOCKET NO. 2020-0140
DECISION AND ORDER NO. 37515

DECISION AND ORDER

By

this

Decision

and

Order,i

the

Public

Utilities

Commission ("Commission") approves, subject to the conditions set

forth herein:

(A) ths Power Purchase Agreement ("PPA") between

Hawaiian Electric and Mahi Solar LLC ("Mahi Solar" or "Seller"),

dated September 11, 2020,

current

photovoltaic

120 MW/480 megawatt-hour
("BESS")

to

be

located

for a 120-megawatt ("MW")

("PV")
("M?Jh")

in

proj ect

alternating

paired

with

a

battery energy storage system

Kunia,

on

the

island

of

Oahu

^The Parties to this proceeding are HAWAIIAN ELECTRIC
COMPANY, INC. dba HAWAIIAN ELECTRIC ("Hawaiian Electric" or
ADVOCACY•
the
DIVISION
OF
CONSUMER
"Company")
and
("Consumer Advocate"), an ex officio party to this proceeding
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii
16-601-62(a)
Administrative Rules ("HAR") § 16-601-62{
a)..
The Commission
See Order No. 37386,
admitted Mahi Solar as a participant.
Participate,"
Motion
to
"Granting
Mahi
Solar,
LLC's
filed October 20, 2020.
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(the "Project" or "Facility"); and (B) Hawaiian Electric's request
to include all non-energy payments under the PPA, including the
Lump Sum Payments
taxes.

(as defined in the PPA)

and related revenue

through the Purchased Power Adjustment Clause

("PPAC"),

to the extent such costs are not included in base rates.

I.

BACKGROUND
A.

Procedural History
On

Application

2020,

15,

September

requesting

approval

Hawaiian

of.

Electric

among

other

filed

its

things.

the subject PPA.2

On October 2,

2020, Mahi Solar submitted a motion to

participate in this proceeding.

On October 16,
Order

No.

37370

to

2020, the Commission issued Protective

govern

the

production

and

exchange

of

confidential information in this docket.

2"Hawaiian
Electric
Company,
Inc.'s
Application;
Exhibits 1-9;
Verification;
and
Certificate
of
Service,"
filed September 15, 2020 ("Application"). On September 25, 2020,
Hawaiian Electric filed an amended Exhibit 5, which is hereby
incorporated into the Application.
3"Mahi Solar, LLC's Motion to Participate; Affidavit of
filed
Michael
Alvarez;
and
Certificate
of
Service,"
October 2, 2020 ("Motion to Participate").
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On October 20, 2020, consistent with its intent to review

the PPAs resulting from the Hawaiian Electric Companies'^ Phase 2
competitive procurement on an accelerated timeline, the Commission

filed Order No.

37383,® setting forth a statement of issues for

this proceeding, as follows:

1.

Whether Hawaiian Electric has met its burden of
proof in support of its request for approval of the
PPA between Hawaiian Electric and Mahi Solar, dated
September 11, 2020, for [a] 120 MW photovoltaic
project, coupled with a 120 MW/480 MWh BESS,
proposed to be located in Kunia, on the island
of Oahu.
a.

2.

Whether Hawaiian Electric's purchased power
arrangements under the PPA, pursuant to which
Hawaiian Electric will dispatch energy on an
availability basis from Mahi Solar and pay
fixed Lump Sum Payments to Mahi Solar,
are prudent and in the public interest, with
explicit consideration under HRS § 269-6,
of the effect of the State's reliance
on fossil fuels on price volatility, export of
fuel
imports,
fuel
supply
funds
for
risk,
and
greenhouse
gas
reliability
emissions;

Whether Hawaiian Electric has met its burden of
proof in support of its request to include all other
payments for energy and non-energy under the PPA,
including the Lump Sum Payment (as defined in the
PPA), and related revenue taxes, through the PPAC,

^The "Hawaiian Electric Companies" are Hawaiian Electric, Maui
Electric Company, Limited, and Hawaii Electric Light Company, Inc.
®Order No. 37383, "(1) Approving Hawaiian Electric Company,
Inc.'s Request to Bifurcate its Power Purchase Agreement-Related
Requests
from
its
Interconnection-Related
Requests;
and (2) Adopting a Procedural Order to Govern the PPA-Related
Requests," filed October 20, 2020 ("Order No, 37383").
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such

to the extent
base rates;

not

are

costs

included

in

3.

Whether Hawaiian Electric has met its burden of
proof in support of its request for its proposed
accounting and ratemaking treatment for the
purchased power expenses under the PPA; and

4.

Whether it is in the public interest for the 138 kV
line extension,
required to interconnect the
Project to Hawaiian Electric's system, to be
constructed above the surface of the ground
pursuant to HRS § 269-27.6(a) and (b).

37383

Order No.

PPA-related
kilovolt

(Issues

requests

line

("kV")

also bifurcated
1-3)

from

Hawaiian Electric's

its

above-ground

138

4)

and

extension-related requests

(Issue

established a procedural schedule governing Hawaiian Electric's
PPA-related requests.®
Also

on

October

20,

2020,

the

Commission

and

November

granted

Mahi Solar's motion to participate."^

Between

pursuant

to

Order

October

No.

2020,

23,

37383,

the

Consumer

4,

Advocate

2020,
issued

information requests ("IRs") to Hawaiian Electric and Mahi Solar.
The Commission also issued its own IRs to Hawaiian Electric and
Mahi Solar on November 16, 2020.

®Order No. 37383 at 5-9.
As mentioned in Order No. 37383,
the Commission intends to issue a separate procedural order to
govern Hawaiian Electric's interconnection-related requests.
Id. at 16.
"^Order No. 37386.
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On

25,

November

Mahi

2020,

Solar

its

filed

Statement of Position.®
Also on November 25, 2020, the Consumer Advocate filed

a motion for enlargement of time to extend the deadline to file

its Statement of Position, and for Hawaiian Electric to file its
Reply Statement of Position.®

On

30,

November

2020,

the

Commission

issued

Order

No. 37463, granting the Consumer Advocate's motion for enlargement
of time, and extending the deadline for the Consumer Advocate to

file

its

Statement

of

Position

from

November

25,

2020,

to December 1, 2020, and for Hawaiian Electric to file its Reply
Statement of Position from December 2, 2020, to December 8, 2020.1'^

On December 1,

2020, the Consumer Advocate filed its

Statement of Position.^*

®"Mahi Solar LLC's Statement of Position; Affidavit
Vanessa Kwong; Exhibit A; Attachment 1; and Certificate
Service," filed November 25, 2020 ("Mahi Solar SOP").

of
of

^"Division of Consumer Advocacy's Motion for Enlargement of
Time; and Certificate of Service," filed November 25, 2020
("Consumer Advocate's Motion to Enlarge Time").

of
Division
37463,
"Granting
the
Motion for Enlargement of Time," filed
November 30, 2020 ("Order No. 37463").
lOQrder
No.
Consumer T’kdvocacy's

11"Division of Consumer Advocacy's Statement of Position,"
filed December 1, 2020 ("Consumer Advocate SOP").
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On

December

Hawaiian

2020,

8,

Electric

filed

its

Reply Statement of Position,

Pursuant

Order No. 37463,

no

to

the

amended

further

deadlines

briefing

is

forth

in

contemplated and

the

set

PPA-related requests are ready for decision-making.

B.
Parties To The PPA
Hawaiian Electric is an operating public utility engaged

in the production, transmission, distribution, purchase and sale
of electricity on the island of Oahu.^^

Mahi Solar is owned by Longroad Energy Holdings, LLC

{"Longroad") .
developed

Longroad employs the same management team that

seven utility-scale projects

currently operating in

Hawaii, including over 110 MW of solar, and more than 3 gigawatts
of projects on the mainland.is
proj ect

debt,

tax

Longroad has raised $15 billion in

corporate

equity.

debt

and

equity.

i2"Hawaiian Electric Company, Inc.'s Reply Statement of
Position;
Exhibit
A;
and
Certificate
of
Service,"
filed December 8, 2020 ("Hawaiian Electric Reply SOP").

i^see Application at 7.
i^See Motion to Participate at 2-3.
issee Application at 19.
i®See Application at 19.
2020-0140
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$600

over

financed

Longroad has

million

of

development

and

acres

of

identified

by

construction in the State.

C.

The Project

The

land

Tax

on

Kunia,

in

Map

(1)9-2-004:006,

of

will

Longroad

Nos.

located

of

617

on

OahUf

(1)9-2-004:012,

"(1)9-2-001:001,

(1)9-2-004:003,

(1)9-2-004:010,

parcels

specifically to

additional
being

considered".

develop.

finance.

line

connector

be
island

the

("TMK")

Key

portions

will

Proj ect

and

accommodate

to

Pursuant
construct.

possibly

and

the

a

PPA,
the

operate

The Project's 120 MW generation component will include

Proj ect.

approximately

362,000

ground

mounted

PV

modules.

mounted

to

4,300 single-axis trackers, and connected to thirty-two (32) 4 MW
inverters. 20

120

MW/480

and

a

The
MWh

34.5/138

Project's

BESS,
kV

an

storage
overhead

substation.

and

component will
34

kV

possibly

collector

an

^’’See Application at 19.
^^Application at 20.

See also, id. at Exhibit 7.

i^See Application at 19.
2°See Application at 21.
2020-0140
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include

a

line.

additional

138

kV

connector

The

line.21

Proj ect

will

interconnect

with Hawaiian Electric's system through a new 138 kV switching
station adjacent to the existing 138 kV transmission circuits in

the Kunia area.22

Mahi Solar "represents and warrants that.
Operations

Commercial
the [Project]

[Renewable

('COD')

Date

of

the

as of the

[Proj ect],23

will be a qualified renewable resource under the
('RPS')24]

Portfolio Standards

in effect

as of the

effective date of the PPA ('Effective Date')."25 Mahi Solar further
represents that as of the Effective Date, "absent a change in RPS

law, any and all energy delivered by Seller to Hawaiian Electric

2i_See Application at 21.

22see Application at 21.
23The "Commercial Operations Date" is defined by the PPA as
on
which
the
Facility
first
achieves
the
"date
at
151.
1
Commercial Operations."
Application,
Exhibit
"Commercial Operations" is further defined by the PPA as
Hawaiian Electric's "satisfaction" of certain "conditions,"
which includes passage of the "Acceptance Test[.]" I^, Exhibit 1
at 150-151. The "Acceptance Test" is defined, in part, as a "test"
conducted by Mahi Solar and witnessed by Hawaiian Electric "within
thirty
(30)
Days
of
completion
of
all
Interconnection
Facilities[.]" Id., Exhibit 1 at 147.
24S€e HRS §§ 269-91, -92, -93, -94, -95, and -96.
2SApplication at 22. The "Effective Date" is defined by the
PPA as "the last to occur of (i) the Non-appealable PUC Approval
Order Date and (ii) the date that the Interconnection Requirements
Amendment ... is executed and delivered as such date is set forth
in the Interconnection Requirements 7\mendment."
I^, Exhibit 1
at 154.
2020-0140
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from

or

through

the

will

[Proj ect]

or

'renewable electrical energy'

meet

the

definition

'renewable energy'

of

as defined

under HRS § 269-91. "26

D,

Material Terms Of The PPA
The salient terms of the PPA are summarized below. 2?
In general. Hawaiian Electric states that "[s]pecific terms and
conditions of the PPA were negotiated by [Hawaiian Electric and

Mahi Solar] at arms-length and contain indemnification, insurance
and other provisions that will serve to protect [Hawaiian Electric]

and

its

customers

from

certain

risks

associated

with

interconnecting the PV plus storage Facility. "28

Term:

The

initial

term

("Term")

of

the

PPA

is

twenty-five (25) years following the Commercial Operations Date.29

Upon expiration of the Term, the PPA automatically terminates.

26Application at 22 (citation omitted).
2'^The terms and conditions of the PPA are also summarized in
Exhibit 4 to the Application.
In addition, the complete PPA is
attached as Exhibit 1 to the Application. Citations to the PPA
will be by the Application's "Exhibit 1" numbers, rather than the
PPAs' internal page numbering.
2®Application at 10, 25.

29^ee Application, Exhibit 4 at 3.
30See Application, Exhibit 4 at 3.
2020-0140
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Commission Approval and Associated Termination Rights:

Hawaiian Electric and Mahi Solar are required to use "good faith
to

efforts

as

obtain,

practicable,"

as

soon

Application
a

longer

period

as

with

months of the date the

(12)

Commission,

the

to

agreed

or

within

or

Electric

Hawaiian

by

Electric

Hawaiian

either

Solar,

Mahi

filed

was

satisfactory

If a satisfactory Commission

Commission order approving the PPA.^i
order is not issued within twelve

a

Mahi

Solar

and
may.

within one hundred eighty (180) days of such date, issue written
notice

declaring

void.

and

PPA null

the

Similarly,

if

a

Commission approval order is issued within twelve (12) months but
is appealed, and a non-appealable Commission order approving the

PPA is not obtained within twenty-four (24) months from the date
the Application was filed, eighteen (18) months from the filing of

such appeal.
Mahi Solar

or

may

such

Hawaiian Electric and

longer period as

subsequently agree

upon.

Hawaiian

Electric or

Mahi Solar may, within ninety (90) days of such date, by written
notice, declare the PPA null and void.33
Hawaiian
Commission

approval

Electric

were

clarifies

set

based

that

on.

"[t]imeframes

among

other

for

things.

^^Application, Exhibit 4 at 3 (citing Exhibit 1 § 12.3(a)).

3^See Application, Exhibit 4 at 3.
33Application, Exhibit 4 at 3-4.
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the Project's schedule, the Parties' desire to meet the Guaranteed
Commercial Operations Date proposed by Seller in its RFP Proposal,
and the Project's need to move forward as expeditiously as possible
to

safe

harbor

the

federal

investment Tax Credit

( 'ITC' )

However, Hawaiian Electric also clarifies that "in the event Seller

is unable to safe harbor the ITC and the PPA is not declared null

and void pursuant to the terms of the PPA,
negotiated

in

the

PPA

will

not

be

the contract price

increased

or

subject

to adj ustment.
Company Right to Declare PPA Null and Void Prior to
Effective Date:

Hawaiian Electric may declare the PPA null and

void prior to the Effective Date for the following reasons:
(a)

Seller implements material changes in the type of,
or performance specifications of, the equipment
that affects the results of the IRS or project
schedule without consent of the Companyf;]

(b)

Seller's
material
breach
of
any
of
its
representations and warranties, including a breach
of Sections 22.2(c) or 22.2(d) of the PPA requiring
Seller to have obtained certain Land Rights and
Governmental Approvals, or the provisions of
Attachment
G
(Company-Owned
Interconnection
Facilities) requiring the payment by Seller to
Company
of
certain
specified
amounts
for
interconnection facilities, and such breach has not
been cured within ten (10) Days of notice from
the Company[;]

(c)

making
Seller,
after
interconnection facilities,

^^Application, Exhibit 4 at 4.
^^Application, Exhibit 4 at 4.
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payment
requests

for
the
in writing

that
Company
stop
or
otherwise
delay the
performance of work for which Company received such
payment[;] and
(d)

The IRS Letter Agreement and any agreement to
effectuate a greenhouse gas emissions analysis
under Section 12.3 (PUC Approval) is terminated
prior to the completion of the Interconnection
Requirements Study.

Pricing - Lump Sum Payment:
The PPA does not provide for any energy payment; rather.

"the Seller is paid a Lump Sum Payment" in exchange "for the

Company's right to dispatch" the Project's energy production.3?

The Project's energy projection is valued based on an estimated
Net Energy Potential

("NEP")

for the Project, which "represents

ths theoretical annual energy delivery of the [Project's] PV System

to the Point of Interconnection [with Hawaiian Electric] assuming

'typical'

availability

and

'representative'

meteorological

conditions at the [Project] site, vzith a probability of exceedance
of 95%."38

The Lump Sum Payment amount will be adjusted "from time

to time as the MWh value assigned to the

[Proj ect's]

NEP is

reassessed as provided in the PPA[,]" but which will be "made on

3®Application, Exhibit 4 at 4-5 (citing Exhibit 1 § 12.5).

3"^Application, Exhibit 4 at 5.
38Application, Exhibit 4 at 7.
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the basis of the 'Unit Price' of $0.097045944 per [kilowatt-hour
("kWh")] of NEP, as specified in the PPA."^®

Liquidated

Damages:

Liquidated

Pricing

damages

("Liquidated Damages") are assessed when/if Mahi Solar fails to

that

Performance Metrics

certain

achieve

that

indicate

Hawaiian Electric "is not receiving the benefit of its dispatch
rights

over

[Project's]

the

energy production and

storage. "40

Liquidated Damages are assessed based on the full Lump Sum Payment
amount and have "the potential to reduce [the Lump Sum Payment]

down
or

to
if

zero

the

other aspects

if

[Project]

as

is

but

available

measured

by

completely

is

[Project]

the

unavailable
in

underperforming

Performance Metrics.

the

The Performance Metrics include:

1.
("EAF")42

The

PV

Performance

System

Metric,

Equivalent
which

is

Availability

used

to

Factor

evaluate

the

availability of the PV System for dispatch by Hawaiian Electric;

^^Application, Exhibit 4 at 7. Hawaiian Electric states that
the Unit Price was calculated based on the Lump Sum Payment and
MWh value of the Project's NEP as provided by Mahi Solar in its
RFP Response. 1^
^^Application, Exhibit 4 at 9.
^^Application at 23.

^2^ee Application, Exhibit 1 at 10-13.
2020-0140
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2.

The

Guaranteed

Performance

("GPR")«

Ratio

Performance Metric, which is used to evaluate the efficiency of

the PV system;
3.

The BESS Capacity Performance Metric,

which is

used to confirm the capability of the BESS to discharge as required
by the terms of the PPA;

4.

The BESS EAF Performance Metric,

which is used to

determine whether the BESS is meeting its expected availability;
5.

("EFOF'')

The BESS Annual Equivalent Forced Outage Factor

Performance Metric,

which is used to evaluate whether

the BESS is experiencing excessive unplanned outages; and

6.

The BESS RTE Performance Metric, which is used to

evaluate the BESS' energy storage efficiency.

In the event that Mahi Solar fails to achieve one or
more of the Performance Metrics, there is a Liquidated Damages
amount that is associated with such failure,'^®

Liquidated Damages

relating to the PV system are calculated on the basis of the

^^See Application, Exhibit 1 at 160.
4^See Application, Exhibit 1 at 149.
^^See Application, Exhibit 1 at 149.
^®See Application, Exhibit 1 at 390.
Application, Exhibit 1 at 9.
^®S£e Application, Exhibit 4 at 9.
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Lump Sum Payment amount.-®

Liquidated Damages relating to the BESS

are calculated on the basis of the BESS Allocated Portion of the
Lump Sum Payment for an applicable three-month period (which is

referred to in the PPA as a "BESS Measurement Period").
Other Adjustments;

Pricing

The Lump Sum Payment may

also be adjusted based on the report of the Project's NEP by an

independent engineer ("IE") at the close of Seller's construction
financing, but before commercial operation of the Facility.

If the

IE finds that the Project's NEP is equal to or greater than the

NEP estimate provided in

Seller's RFP Response,

the Lump Sum

Payment specified in the Application will apply for the first
fifteen (15) months following commercial operation of the Project.

However, if the IE determines that the Project's NEP is less than

the NEP estimate in Seller's RFP Response,

Seller may either:

(1) declare the PPA null and void; or (2) use the IE's NEP estimate
to

reduce

the

Lump

Sum

Payment

used

during

the

first

fifteen (15) m.onths following commercial operation of the Project,

as well as pay a one-time Liquidated Damages calculated on the
basis

of

$10/MWh

of

the

differential

two NEP estimates.52.

^®See Application, Exhibit 4 at 5.

^^Application, Exhibit 4 at 6.
siSee Application, Exhibit 4 at 9.
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between

the

Company's Right of First Negotiation to Purchase the

Project;

In the event Mahi Solar wishes to assign its interest in

the Project or effect a change of control, Hawaiian Electric has

the

first

right

to

negotiate

for

purchase

of

the

Project.

Additionally, "in the event that [Hawaiian Electric] is subject to
consolidation

treatment

under

[Financial

Accounting

Standards

Board Accounting Standards Codification] 810 . . . with respect to
Seller and the

[Project],

[Hawaiian Electric and Seller]

.

shall effectuate a sale of the [Project] to [Hawaiian Electric].
Such sale shall be on commercially reasonable terms" as specified

in the PPA.®3

Hawaiian Electric clarifies that any such purchase

of the Project "shall be subject to application to the Commission
for

approval.

and,

prior

to

consummation.

formal

Commission

approval of such purchase. "54

Similarly, at the end of the PPA Term, Hawaiian Electric
has the right of first negotiation to purchase the Project.®®

®^See Application, Exhibit 4 at 10 (citing Exhibit 1 § 19.1;
and Exhibit 1 Attachment PJ .
The PPA also provides for limited
instances of "exempt sales" to which Hawaiian Electric's right of
first negotiation does not apply.
See Exhibit 1 at 315,
Attachment P, § 1(c).
®3Application, Exhibit 4 at 10 (citing Exhibit 1 § 24.5?
and Exhibit 1 at 326-327, Attachment P, § 6).
®^Application, Exhibit 4 at 10.

®®See Application Exhibit 1 at 312-327, Attachment P.
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Under the PPA,

Compliance with Laws and Regulations;

Mahi Solar is responsible for:
(A)

obtaining, at its expense, any and all necessary
permits, governmental approvals, and land rights
for
the
construction
and
operation
of
the [Project],
including but not limited to
rights-of-way, easements, or leases;

(B)

installing, operating, and maintaining the Project
safely and in compliance with all applicable laws;
and

(C)

Prior to commencement of construction of the
Company-owned
Interconnection
Facilities,
the
necessary
permits,
government
providing
and land rights for construction,
approvals,
ownership. operation, and maintenance of the
Company-Owned Interconnection Facilities.

Site
if

or

upon

the

PPA is

Hawaiian

Interconnection

and

declared null

request.

Electric's
Facilities

termination

After

Restoration:

and

Mahi

void.

remove

the

PPA,

Solar will.

Company-Owned

all

Seller-Owned

of

Interconnection

Facilities from the land and restore the land to its condition
prior to construction (alternatively, Hawaiian Electric may elect

to

remove

Facilities

all

or

and/or

part

of

the

Seller-Owned

Company-Owned

Interconnection

Interconnection

Facilities,

in which case Mahi Solar will reimburse Hawaiian Electric for the

cost of removal).5"’

s^Application,
11.3).
§§ 11.1

Exhibit

4

at

s^See Application, Exhibit 4 at 11.
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11

(citing

Exhibit

1

Electric

Hawaiian

Dispatch;

Company

discretion to dispatch the Project,

will

have

including the PV system and

BESS, in its preferred manner.®®

Credit Assurances and Security:
to

post

and

Development

maintain

Mahi Solar is required

Security

Period

and

Operating Period Security.®®
Guaranteed

Milestones:

Mahi

Commercial

Operations

Date,

Project

Solar must meet certain "Guaranteed Project

Milestones" to keep the Project on schedule,

as

set forth in

Article 13, and "[f]allure to meet Guaranteed Project Milestones
subjects Seller to Daily Delay Damages and eventual termination

for failure to cure. «60

If a Project milestone is not achieved by the applicable
deadline.

Mahi

Solar

shall

pay

Daily

Delay

Damages

to

Hawaiian Electric in the amount of $33,333.33 per day following

the 10^^ day after the applicable milestone deadline, not to exceed
one hundred eighty (180) days for each missed milestone.®^

®®See Application, Exhibit 4 at 11.
®®See Application, Exhibit 4 at 11-12.
^^Application, Exhibit 4 at 12 (citing Exhibit 1, Article 13).
^^Application, Exhibit 1 at 78-80, § 13.4.
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II.

PARTIES' AND PARTICIPANT'S POSITIONS

A.
Hawaiian Electric

In support of its Application, Hawaiian Electric puts
forth a number of justifications. including:

(1) the Project is

the result of a competitive bidding procurement process; (2) the
Project is expected to provide bill savings over the contract term;

(3) the Project is expected reduce customer exposure to fuel price
volatility;

(4)

the Project will help meet the State's energy

policy objectives and RPS goals;

(5)

the Facility will provide

essential Grid Services as defined in the Integrated Grid Planning

process;

(6) the Project will reduce fossil fuel consumption by

Hawaiian Electric's generating units; and (7) the Project will be

dispatchable and thus allow Hawaiian Electric to get maximum value

from this and additional renewable resources.
Competitive Bidding Process.

Hawaiian Electric notes

that the Project was selected through a competitive procurement
process with defined targets and operation dates.

For Oahu,

"Hawaiian Electric sought Proposals for the capability to provide
approximately 1,300,000 MWh per year

^^See Application at 3-5.
^^See Application at 9.
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('MWh/year')

of variable

renewable
System.

dispatchable

delivered

to

the

Company's

Hawaiian Electric states that this process enabled it

to select this Project

deliver

generation

the

benefits

(as part of a portfolio of projects) to
contemplated

by

the

Stage

2

RFP

at

competitive prices.

Bill Savings.

Because the Unit Price of the Project is

fixed (and not tied to the price of fossil fuels), it is expected
to result in customer bill savings customers over the term of the

PPA.

Hawaiian Electric estimates that as a result of the PPA,

a typical

residential customer consuming 500 kWh per month of

electricity could save approximately $1.38 per month on average

during the term of the PPA.®®
Fuel Price Volatility.

Hawaiian Electric asserts that

the PPA will reduce customer exposure to volatility in fuel prices
by de-linking the PPA pricing from fossil fuel over the term of

the PPA, and by adding more renewable generation that displaces

fossil fuels.

As such, Hawaiian Electric states that customers

"will not be subject to bill increases with rises in the price of

fossil fuel."®’

^^Application, Exhibit 2 at 6.

^^See Application at 9.
®®See Application at 10.
^‘^Application at 12.
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RPS

Goals.

Hawaiian

Electric

states

that

"[t]he

renewable energy to be purchased from the Facility pursuant to the
PPA will
Hawaii's

assist
RPS

Hawaiian

goals. «68

Electric

in

achieving the

Hawaiian Electric

estimates

State of
that the

Project could contribute up to 4.14 percentage points of the its
2025 RPS and 3.17 percentage points of the Hawaiian Electric

Companies' consolidated 2025 RPS.®®
Grid

Hawaiian

Services.

Electric

states

that

the

Project will enable it to dispatch available energy in real time,
thereby "allowing the Facility to potentially contribute to many
of the grid services as proposed in the Integrated Grid Planning
process

traditionally

generation [. ]

provided

by

conventional

synchronous

According to Hawaiian Electric, it "will be able

to dispatch energy from the Project's PV or storage system as
needed to serve customer demand outside solar production hours.

and to provide replacement reserves."'’^

Hawaiian Electric asserts

that "the Facility's technical and operational capabilities will

contribute to grid stabilization for faults and contingencies,"
which will allow the Project to provide energy and grid services

^^Application at 11.

®®See Application at 11.
’^^Application at 9 (citation omitted) .

'^^Application at 9.
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that

might

otherwise

come

from

fuel

fossil

conventional

generating units.’’^
Reduced

Fossil

Fuel

Hawaiian Electric

Consumption.

estimates that energy from the Project will reduce fossil fuel

consumption over the life of the PPA as follows;

of low sulfur fuel oil avoided;

2,541,564 barrels

364,199 barrels of diesel fuel

avoided; and 5,202,000 barrels of Ultra-Low Sulfur Diesel.

Dispatchable Generation.

Hawaiian Electric states that

"[t]he PPA was based on the model Renewable Dispatchable Generation
PPA filed with the

.

conditions

Stage

2

RFP

[whose]

contain indemnification,

[s]pecific terms

and

insurance, and other

provisions that will serve to protect the Company and its customers
from

certain

risks[.]

,,74

Hawaiian

Electric

asserts

that

it

negotiated significant provisions to ensure capabilities of the
facility whenever it is dispatched during the term of the PPA.’’^

’’^Application at 9.
Application, Exhibit 3 at 3-4.

’’^Application at 10.
’’^S^ Application at 10, see also Application, Exhibit 4.
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B.
The Consumer Advocate
The

Consumer

Advocate

recommends

approving

Hawaiian

Electric's PPA-related requests, subject to certain conditions.”^®

In reaching this recommendation, the Consumer Advocate states that
(1) the procurement process;

it considered:
bill

and

(2) the pricing and

associated with the proposed

impacts

of

conditions

the

proposed

the terms

community outreach;

(4)

PPA;

(3)

PPA;

and (5) the Project's effect on the State's reliance on fossil
fuels,

greenhouse gas emissions.
goals.’’’’

portfolio

and contribution to renewable

Notwithstanding

the

Advocate's

Consumer

concerns regarding a few issues raised by the IO in its Oahu Phase
2 RFP 10 Report,
and certain

the reasonability of the Lump Sum Payments,

ambiguities

in Hawaiian

greenhouse gas

Electric's

("GHG") analysis, the Consumer Advocate concludes that there do
"not

appear

to

be

any

'fatal'

flaws

in

areas"

the

that

it reviewed."’’®
The

Commission:

Consumer Advocate therefore

(1)

approve

the

PPA

Hawaiian Electric, dated September 14,

’’®See Consumer Advocate SOP at 1-2.
■’■’See Consumer Advocate SOP at 12.
■’^Consumer Advocate SOP at 34.
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recommends

between
2020;

Mahi
(2)

that

the

Solar

and

find that the

purchased

power

in

arrangements

the

are

PPA

reasonable,

with explicit consideration of the effect on the State of Hawaii's

reliance on fossil fuels on price volatility, export of funds for

fuel imports.

and GHG emissions;

fuel supply reliability risk.

(3) authorize Hawaiian Electric to include all payments for energy
and non-energy under the PPA, including the Lump Sum Payments and

related revenue taxes. in Hawaiian Electric's PPAC to the extent
such costs are not included in Hawaiian Electric's base rates;

and (4) approve the proposed accounting and ratemaking treatment

for the purchased power expenses under the PPA.”^®
The Consumer Advocate recommends that the Commission

impose the following conditions on approval:

(1) Hawaiian Electric

should file copies of all invoices relating to the engineering,

construction.

procurement.

proposed

PPA

no

later

and maintenance associated with the

sixty

than

(60)

days

the

after

Commercial Operations Date, as well as file Mahi Solar's income

statements or results of operations related to the proposed PPA
that will

allow the

Commission and the

Consumer Advocate

to

evaluate the comparability of the Project's actual results to the

pro forma information;
processes.

bidders

(2)

as it relates to future procurement

should be

required

to

file

the

pro

forma

information related to their project, in addition to copies of any

’’^See Consumer Advocate SOP at 1-2, 39-40.
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supporting documentation (e.g., copies of leases, EPC contracts.
etc.) - including native files with formulas intact - to support

their bid price; (3) Hawaiian Electric should file, within 15 days

of any missed Guaranteed Project Milestone, the milestone missed.
the reason(s) why the milestone was missed, as well as measures
the Company believes will address the delay, including preventing
similar delays

for the same or other projects in the future;

(4) Hawaiian Electric should file periodic analyses that support
a finding that the Project is being used and dispatched in a manner
to

maximize

the

benefits

to

customers;

all

(5)

completed

environmental assessments that will be used to develop a detailed

decommissioning

plan

and

methodology

should

be

in

place

to

determine if the Land has been restored to its condition prior to

the development and construction of the Project; and (6) the two
issues identified by the 10 in the Oahu Phase 2 RFP 10 Report
should be addressed for future RFPs.®®
The Consumer Advocate does not object to the inclusion
of the PPA payments in Hawaiian Electric's PPAC, if such costs are

not included in another cost recovery mechanism.®^
The

Consumer

Advocate

does

not

obj ect

to

Hawaiian Electric's proposed ratemaking treatment, but argues that

®°See Consumer Advocate SOP at 35-37.
s^See Consumer Advocate SOP at 37.
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"as

conducted

Company

the

evaluation.

preliminary

a

which considered the PV system not to contain a lease, while the
BESS was determined to contain a lease, to the extent that there

are any changes to those determinations, the Company should report
such

changes

and

any

associated

changes

to

the

regulatory

asset/liability and ratemaking treatment. //82

C.

Mahi Solar
In its Statement of Position, Mahi Solar recommends that

the Commission find that the purchased power arrangements under
the PPA are prudent and in the public interest.®®

its

recommendation.

Mahi

cites:

Solar

(1)

In support of

cost

savings

to

Hawaiian Electric's customers; (2) RPS and environmental benefits;

(3)

needed

energy

storage

and

grid

services

on

Oahu;

and (4) community support.

Cost Savings.

Mahi Solar states that the Project's

pricing of $97.045944 per MWh "is the lowest of the Stage 2 REP

projects on Oahu."®^

Mahi Solar further states that "[ajdjusting

®2consumer Advocate SOP at 39.
®®See Mahi Solar SOP at 3.
Mahi Solar also argues that,
if necessary, the Commission should find that the 138 kV line
extension should be constructed above the surface of the ground,
Id. at 3.
8<Mahi Solar SOP at 7.
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for the approximate $22 per MWh that would have been included in
the Project's pricing" if Hawaii State tax credits were available
to Mahi Solar, and not required to be passed through to ratepayers.

the Project's pricing "would be equivalent to $75,046 per MWh,

which

would be

than

lower

any of

the

Stage

RFP

1

projects

on Oahu."®®

Mahi Solar states that the Project will result in cost
savings

of

$1.38

month

per

typical

a

for

residential

Hawaiian Electric customer on Oahu on average during the term of
the

PPA.®®

including

Mahi

Solar

potential

also

Lump

Sum

Payment

ensure that

performance metrics.

that

states

certain

adjustments

ratepayers will

PPA

terms.

and various
not pay for

services or capacity that they do not receive.®"^
RPS and Environmental Benefits.

Mahi Solar observes

that the Project will contribute approximately 4.14 percentage
points to Hawaiian Electric's 2025 RPS.®®

Relatedly, Mahi Solar

states that "the Project will contribute to a cleaner environment
the

island

2,541,514

barrels

for

of
of

Oahu
low

displacing

by"

sulfur

fuel

oil.

®®Mahi Solar SOP at 7-8 (citation omitted).
®®See Mahi Solar SOP at 8.

®’’See Mahi Solar SOP at 8.

®®See Mahi Solar SOP at 9.
2020-0140

27

Exhibit 3
Page 30 of 89

approximately.
364,199

barrels

of diesel fuel, 5,202,000 barrels of ultra-low sulfur diesel fuel.
and 1,204,286 barrels of biodiesel.®®

Mahi Solar states

Energy Storage and Grid Services.

that the Project includes a BESS that can store photovoltaic energy

as it is produced, and allow Hawaiian Electric to dispatch that
energy

at

time

of

grid

conventional
Reserve,

customer

demand

and

assist

in

grid

Mahi Solar further states that the BESS will

stabilization.

perform

high

services

that

traditionally

generation.

synchronous

Primary

are

Frequency

Response,

performed

including
and

Voltage

by

"Regulating
Support."®^

Mahi Solar explains that the Project is also expected to operate
in "grid-forming mode, which will assist with maintaining system

reliability, and help to reduce or eliminate the use of fossil-fuel
synchronous units.

Community Support.

Referencing initial public comments

it received that were provided with the Application, and comments
received

at

community meetings.

Mahi Solar

states

Project has general support of the local community. "93

®®Mahi Solar SOP at 9-10 {citation omitted).
®°See Mahi Solar SOP at 10.

®^Mahi Solar SOP at 10 (citation omitted).
®2Mahi Solar SOP at 10 (citations omitted).
®3Mahi Solar
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"that

the

Mahi Solar

states that it has developed robust plans to mitigate concerns
raised

these

in

including the

comments.

Project's

impacts

to

agricultural lands, and potential impacts to pueo habitat.^4

Finally, Mahi Solar stated its opposition to various
reporting conditions that the Consumer Advocate has requested in
past dockets, and requested that the Commission "approve the PPA
without imposing such reporting conditions on [Mahi Solar]. "95

D.
Hawaiian Electric Reply

In its Reply Statement of Position, Hawaiian Electric
"generally agrees with the

.

.

,

recommendations made by the

Consumer Advocate in its SOP," and "supports the SOP" filed by

Mahi

to the extent it recommends approval of the PPA,

Solar,

but "takes no position" as to Mahi Solar's other arguments.
With regard to the Consumer Advocate's

Statement of

Position, Hawaiian Electric acknowledges the Consumer Advocate's
proposed conditions and addresses them as follows;

(1)
statements

or

Re: filing of Project invoices and Seller's Income

results

of

operation

following

®^See Mahi Solar SOP at 11-13.
®5Mahi Solar SOP at 15.
^^Hawaiian Electric Reply SOP at 1-2.
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the

Commercial

Hawaiian "does not object to this recommendation

Operations Date.

in concept," but contends that "[s]ince Seller will maintain such
information, . . . the condition should apply to Seller, which is

a

participant
that

observes

in

this

proceeding. //97

Solar

Mahi

Hawaiian Electric

designate

can

also

information

this

as

confidential, if desired.®®

Re:

(2)

in

information

documentation.

requiring

future

bidders

procurement

to

submit

processes.

pro

with

forma

supporting

Hawaiian Electric agrees with this recommendation

and adds that, "[hjaving now completed the RFP process of Stage 2,
the Companies confirm that requiring a complete pro forma would

have been beneficial to the process and allowed for a more informed
evaluation of developers' proposed projects."®®

(3)

within

fifteen

Re:
(15)

requiring
days

of

Hawaiian
any

Electric

missed

to

Guaranteed

file,
Proj ect

Milestone, the milestone missed, the reaso.n why the milestone was

missed, and any measure to mitigate the impact (including in the

future).

Hawaiian

Electric

requests

a

filing

timeframe

of

twenty-five (25) days after a missed Guaranteed Project Milestone

^'’Hawaiian Electric Reply SOP at 5.
^sSee Hawaiian Electric Reply SOP at 5.
’^Hawaiian Electric Reply SOP at 6.
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instead to align with the Seller's ten-day grace period before

being assessed Daily Delay Damages.
Re:

(4)

requiring Hawaiian Electric to file periodic

analyses to support a finding that the Project is being used in a
manner that maximizes benefits to customers.

Hawaiian Electric

states that the Application identifies the numerous benefits of
the

Pro j ect

and

PPA,

it

and

is

already required to

provide

information relating to the use and dispatch of the Facility in
reports filed in Docket Nos. 2017-0213 and 2011-0206.^°^

Hawaiian Electric states

Re: decommissioning plan.

(5)

that "it would not be prudent to only use environmental assessments

prepared prior to development and construction of the Project as
the basis for the Project's decommissioning plan" to determine if

the

Land

been

has

restored

to

its

condition

development and construction of the Project. 102

prior

to

the

Hawaiian Electric

states that "[sjince further assessment of potential impacts to

the

land will

development.

continue to
envi ronmental

refined throughout the

be

study

and

permitting

project

processes.

a detailed decommissioning plan and methodology . . . has not yet

been developed.

Any such plan would require an assessment of the

i^OHawaiian Electric Reply SOP at 6-7.
Hawaiian Electric Reply SOP at 7-10.

^°2Hawaiian Electric Reply SOP at 10.

2020-0140

31

Exhibit 3
Page 34 of 89

Company's

needs

environmental

for

laws

the

facilities

interconnection

in effect

at the

time

and

the

of decommissioning.

and thus cannot be committed prior to the Project's development
and construction.

(6)

30-31

pages

Re:

Attachment

of

1

to

the

In connection with

Consumer Advocate's Statement of Position.

pages 30-31 of Attachment 1 to the Consumer Advocate's Statement

of Position, Hawaiian Electric states that it will, among other
things, "attempt to include more specific information related to

other renewable technologies, such as biofuel or other firm type
generators, for any future, renewable, technology-agnostic REP.^^®^

Finally,
Mahi Solar's

SOP

Hawaiian
to

the

Electric

extent

states

that

it

that

it

recommends

supports
that

Commission find the PPA prudent and in the public interest.iw

^o^Hawaiian Electric Reply SOP at 10-11.

^°^Hawaiian Electric Reply SOP at 12.
Hawaiian Electric Reply SOP at 12.
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the

III.

DISCUSSION
A.

Legal Authorities

Generally,

rates

the

upon

agreed

between

Hawaiian Electric and Mahi Solar pursuant to the PPA are subject

to review under HRS § 269-27.2(c), which provides:
The rate payable by the public utility to the producer
for the nonfossil fuel generated electricity supplied to
the public utility shall be as agreed between the public
utility and the supplier and as approved by the public
utilities commission; provided that in the event the
public utility and the supplier fail to reach an
agreement for a rate, the rate shall be as prescribed by
the public utilities commission according to the powers
and procedures provided in this chapter.

The
commission's determination of the
just
and
reasonable rate shall be accomplished by establishing a
methodology that removes or significantly reduces any
linkage between the price of fossil fuels and the rate
for the nonfossil fuel generated electricity to
potentially enable utility customers to share in the
benefits of fuel cost savings resulting from the use of
nonfossil fuel generated electricity. As the commission
deems appropriate, the just and reasonable rate for
nonfossil fuel generated electricity supplied to the
public utility by the producer may include mechanisms
for reasonable and appropriate incremental adjustments,
such as adjustments linked to consumer price indices for
inflation or other acceptable adjustment mechanisms.
Additionally,

H7\R

§

6-74-22

states

that

rates

purchases shall:
(1)

2020-0140
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for

(2/

Not discriminate against qualifying cogeneration
and small power production facilities; and

(3)

Be not less than one hundred per cent of avoided
cost for energy and capacity purchases to be
determined as provided in [HAR] 6-74-23 from
qualifying facilities and not less than the minimum
purchase rate.
Concomitantly,

HAR § 6-74-22

does

not

HAR

§

prohibit

6-74-15(b)(1)

an

electric

provides
utility

or

that
any

qualifying facility from agreeing to a rate for any purchase.

or terms or conditions relating to any purchase, which differ from

the rate or terms or conditions which would otherwise be required

by HAR § 6-74-22.

Relatedly, HRS § 269-16.22 states:
All purchase power costs, including costs related to
capacity, operations and maintenance, and other costs
that are incurred by an electric utility company,
arising out of power purchase agreements that have been
approved by the public utilities commission and are
binding obligations on the electric utility company,
shall be allowed to be recovered by the utility from the
customer base of the electric utility company through
one or more adjustable surcharges, which shall be
established
by the
public utilities
commission.
The costs shall be allowed to be recovered if incurred
as a result of such agreements unless, after review by
the public utilities commission, any such costs are
determined by the commission to have been incurred in
bad faith, out of waste, out of an abuse of discretion,
or in violation of law.
For purposes of this section,
an "electric utility company" means a public utility
company as defined under section 269-1,
for the
production,
conveyance,
transmission,
delivery,
or furnishing of electric power.
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Similarly, HAR § 6-60-6(2) states:
No changes in the fuel and purchased energy costs may be
included in the fuel adjustment clause unless the
contracts or prices for the purchase of such fuel or
energy have been previously approved or filed with
the commission.
HRS § 269-6(b) further provides:
The public utilities commission shall consider the
need to reduce the State's reliance on fossil fuels
through energy efficiency and Increased renewable energy
generation in exercising its authority and duties under
this
chapter.
In
making
determinations
of
the
reasonableness of the costs of utility system capital
improvements and operations, the commission shall
explicitly consider, quantitatively or qualitatively,
the effect of the State's reliance on fossil fuels on
price volatility, export of funds for fuel imports,
fuel supply reliability risk,
and greenhouse gas
emissions. The commission may determine that short-term
costs or direct costs that are higher than alternatives
relying more heavily on fossil fuels are reasonable,
considering the impacts resulting from the use of
fossil fuels.

B.
Procurement Of The Project
The

Hawaiian

PPA filed

Electric

procurement to

in this docket
second

Companies'

acquire new,

is

the

round

dispatchable and

result of the

of

competitive

renewable energy

resources for Oahu, Maui, and Hawaii Island, which has been the

focus

of

Docket

No.

2017-0352.

The

PPA

with

Mahi

Solar

^°^See Application at 12-13 and Exhibit 2; see generally.
In re Hawaiian Elec. Co., Inc., Hawaii Elec. Light Co., Inc.,
and Maui Elec. Co., Ltd., Docket No. 2017-0352.
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represents

renewable

dispatchable

resulting

from

Collectively,

approximately
2,000 MWh

of

this
these

300

second

round

if

projects,
of

new

across

of

the

agreements

competitive

bidding. 107

approved.

renewable

procured.

purchase

power

generation

MW

storage

competitively

several

of

one

would

generation

Hawaiian

Electric

provide

and

about

Companies'

service territories, and are expected to lower electricity bills,
on average, approximately $1 per month on the islands of Oahu and

Maui,

When taking the first round of competitive procurement

into account,

which produced eight similar solar plus

storage

project applications in 2018, and seven of which were approved in
2-019, lO* the past several

years have represented a monumental shift

in the electrical energy landscape in Hawaii towards reaching

i'-''See Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0139,
2020-0141, 2020-0142, and 2020-0143.
Negotiations with other
renewable project developers that were selected from the second
round of competitive bidding are still ongoing, and may result in
additional power purchase agreements.

^Q^https://www.hawaiianelectric.com/new-renewable-projectssubmltted-to-regulators-wlll-prcduce-Iower-cost-electricityadvance-clean-energy (accessed December 23, 2020).

Commission issued a Decision and Order regarding the
Paeahu Solar project in Docket No. 2018-0433 on October 15, 2020,
which
is
currently
the
subject
of
a
pending
motion
for reconsideration.
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100% renewable energy generation in accordance with the State's
Renewable Portfolio Standards.

C.

Addressing The PPA

1.
Material PPA Terms And Conditions
a.
Pricing Provisions

As described above,

Lump Sum Payment.

the Lump Sum

Payment is payable to Mahi Solar on a monthly basis and calculated
by multiplying the Unit Price by the NEP, which is then offset by

Liquidated Damages, if applicable.
$0.097045944 per kWh of NEP,

The Unit Price is fixed at

or approximately $0.10 per kWh,

for the Term of the PPA.^^^
The
$0.10/kWh,

the

Commission

observes

Unit

is

Price

that.

at

similar to other

approximately
PPAs

that the

Commission has approved, and continues the declining pricing trend

in procurement of utility-scale renewable generation.
NEP.

The NEP is defined by the PPA as:

The estimated single number with a P-Value of 95 for the
annual Net Energy that could be produced by the Facility

ii^See HRS § 269-92.
Application, Exhibit 1 at 183 and Exhibit 4 at 7.
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based on the estimated long-term monthly and annual
total of such production over a ten-year period.
The Net Energy Potential is subject to adjustment as
provided in Attachment U (Calculation and Adjustment of
Net Energy Potential) to this Agreement, but in no
circumstances shall the Net Energy Potential exceed the
NEP RFP Projection. Any energy losses incurred by the
BESS should not be factored into the NEP.^’-^

In more colloquial terms.
the

represents

theoretical

as noted above,

energy

annual

"[t]he NEP

delivery

of

the

[Project]'s FV system to the Point of Interconnection assuming

meteorological

'representative'

and

availability

'typical'

conditions at the site, with a probability of exceedance of 95%.
Mahi

Solar

represents

that

Project

the

will

be

capable

of

generating up to 271,525 MWh per year.^^^
The NEP is subject to adjustments during the Term of the

PPA.
of

The first assessment will occur prior to commercial operation

the

Project,

financing.

at

the

close

of

Mahi

Solar's

construction

Hawaiian Electric will receive a copy of the lE's

Energy Assessment Report,

which will

include the IE's own NEP

168
(emphasis
added).
^^^Appiication,
Exhibit
1
at
"Net Energy," in turn, is defined as "[t]he total quantity of
electric energy (measured in kilowatt hours) produced by the
Facility over a given time period and delivered to the Point of
Interconnection, as measured by the revenue meter.
'Net Energy'
is the equivalent of 'Actual Output.'" Id.
^^^Application, Exhibit 4 at 7.
^-^Se£ Application at 2, and Exhibit 4 at 5.

^’■^See Application, Exhibit 4 at 9,
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If the IE's NEP estimate is "equal to or greater than

estimate.

the NEP estimate provided in Seller's RFP Response, the Lump Sum

Payment specified in this Application will apply for the first
15 months following Commercial Operations. "117

than the estimate in Seller's RFP Response,

less

estimate is

If the IE's NEP

Seller may either declare the PPA null and void or may accept the

IE's

NEP

estimate;

however.

Seller

if

accepts

the

IE's

NEP

estimate, the lE's NEP estimate will be used to reduce the Lump Sum

Payment during the first 15 months following Commercial Operations

and

Seller

pay

must

a

one-time

Liquidated

Damages

penalty

(calculated on the basis of $10/MWh of the differential between
the

Seller's

NEP

estimate

the

and

IE's

NEP

estimate) .

Thereafter, evaluators shall conduct periodic operational energy
production

reports

which

("OEPR"),

may

trigger

further

recalculations of the Lump Sum Payments.
Thus,

although

the

NEP

will

be

adj usted

at

certain intervals specified by the PPA, the PPA caps the NEP at

the amount specified by the RFP

(i.e.,

271,525 MWh per year).

Applying the PPA's Unit Price of $0.097045944/kWh, the maximum

^^®See Application, Exhibit 4 at 9.

i^'^Application, Exhibit 4 at 9.
^^®See Application, Exhibit 4 at 9,

i-i^See Application, Exhibit 1 at 367-373 (Attachment
"Calculation and Adjustment of Net Energy Potential").
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U,

Lump

Sum

Payment

under

the

PPA

is

$26,350,399.95 per

year.

or $2,195,866.66 per month.^20

(which is capped at a

Upon considering the PPA's NEP

maximum amount) and Unit Price (which is fixed for the Term of the
PPA)t the Commission finds that the Lump Sum Payment is reasonable

because placing a maximum amount payable on the Lump Sum Payment

provides more certainty and comparatively less price volatility to
fossil fuel prices.^21

In addition, as noted above, the Unit Price

is reasonable when compared to similar PV plus BESS PPAs that the

Commission has recently approved.
Moreover, based on the Lump Sum Payment for this Project,

Hawaiian Electric estimates that a typical residential ratepayer
using 500 kWh per m.onth will save $1.38, on average, in monthly
electricity payments during the PPA term.^22

Liquidated Damages.

As stated above, Liquidated Damages

have the potential to reduce the Lump Sum Payment down to zero if

the

Project

is

completely unavailable

measured by the Performance Metrics.

or

underperforming

as

For the PV system of the

Project, these Performance Metrics include:

(a) the PV Equivalent

^20Expressed as a mathematical equation: ($0.097045944 per kWh
X 1,000) X 271,525 MWh per year = $26,350,399.95 per year.
$26,350,399.95 per year/12 months = $2,195,866.66 per month.

i2isee HRS § 269-6 (b) .
i22se£ Application at 10.
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System Availability Factor Performance Metric, which evaluates the

availability of the PV system for dispatch by Hawaiian Electric;
and (b) the GPR, which evaluates the efficiency of the PV system.^^3

Regarding
include:

the

BESS

Performance Metrics

the

system,

(a) the BESS Capacity Performance Metric, which confirms

the capability of the BESS to discharge energy as required under
the

terms

which

of

determines

availability;

which

which is

to

and

the

BESS

BESS

the

the

(d)

evaluate

BESS

the
the

Performance Metric,

EAF
is

expected

Performance

Metric,

experiencing

is

BESS

its

meeting

EFOF

BESS

the

whether

outages;

used

(b)

whether

(c)

evaluates

unplanned

PPA;

the

RTE

BESS'

excessive

Performance Metric,

storage

efficiency. ^^4

Liquidated Damages relating to the BESS are calculated on the
basis of

the

BESS Allocated

Portion of

the

Lump

Sum

Payment

(i.e., 50%) for an applicable three-month period (i.e., the BESS

Measurement Period) .^^5
The Commission finds that these Performance Metrics will

collectively provide cost savings to ratepayers, as well as ensure
that ratepayers are not paying for services or capacity if the PV
system or the BESS do not meet their expected capability (as noted

Application, Exhibit 1 at 10-16, and Exhibit 4 at 6.

’■^^See Application, Exhibit 1 at 9-34, and Exhibit 4 at 6.
^25See Application, Exhibit 1 at 149-150.
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above, the NEP for the Project is estimated at 95% capability which

will be backstopped by these Performance Metrics).

b.

Nature Of The PPA.
The PPA is essentially a capacity contract, under which

Hawaiian Electric agrees to pay Mahi Solar a monthly Lump Sum

Payment in exchange for the flexibility to dispatch the Project to
meet

the

grid's

"energy

grid

and

service

requirements. "126

Consequently, Hawaiian Electric will make payments, even if it is
unable or decides not to take any energy from the Project.^2?

While the Performance Metrics and Liquidated Damages may offset

the Monthly Lump Sum payments, in the event no Liquidated Damages

are assessed, Hawaiian Electric is required to pay the full amount

of the Monthly Lump Sum, regardless if Hawaiian Electric is capable
of dispatching all of the Project's energy during that month.

As the Consumer Advocate notes, this "represents a significant
transfer of risk to customers."^28

Notwithstanding

the

Consumer

Advocate's

concerns,

upon reviewing the record and considering the circumstances of

^^^Application at 2.
Consumer Advocate SOP at 20.

^28consumer Advocate SOP at 20.
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this particular Project, the Commission finds that the capacity

First, the Commission

contract nature of the PPA is reasonable.

notes that, the PPA, like those from the Phase 1 RFP, represents a
relatively

model

new

an

provisions, including

from

evolution

number

a

seniority

acknowledged

as

which.

eliminates

and

contracts,"

PPA

"represents

Advocate,

Consumer

of

less

of

the

earlier

desirable

evergreen

curtailment.

by

terms.

and variable pricing.^^9
The
provisions

Commission

vzere

that

notes

undesirable due

provision

previously-included

impacts

the

they

on

had

Under prior PPAs, the seniority

curtailment of renewable energy.
curtailment

to

these

that

provided

renewable

PPAs

be

would

curtailed on a seniority basis in reverse chronological order.
As a result.
energy

from

chronological

the utility would "curtail deliveries of electric
power

purchase

seniority date

agreements
first.

with

and

the

most

deliveries

earliest power purchase agreements last[,]

zzl31

recent

under

the

which ultimately

meant that the newer, more efficient projects were curtailed first.
while

older.

less

efficient

projects

were

curtailed

last.

^29See Consumer Advocate SOP at 19.
^3®Se£ In re Maui Elec. Co.,
33537,
No.
Decision
and
Order
("D&O 33537"), at 13.

Ltd. , Docket No.
filed
February

131D&O 33537 at 13.
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2015-0225,
2016
18,

In addition

to

this provision

curtailing

also

efficient

more

discouraged

renewable

potential

projects,

Independent

Power

Producers ("IPPs") from entering into PPAs with Hawaiian Electric,
as the IPPs anticipated that their projects were more likely to

be curtailed.^32

These concerns subsequently resulted in new contract

mechanisms, including variable pricing, under which the utility
would pay an IPP for both electric energy delivered to the utility
as well as for "compensable curtailed energy," which is essentially

energy from the

IPP that

the utility is

unable to

accept.^^3

While providing some assurance and financial stability to IPPs,
variable pricing can still constitute payments for energy that

In prior proceedings, the Commission has

customers cannot use.

instructed

Hawaiian

Electric

to

an

investigate

"alternative

mechanism to the current curtailment system[.3

The PPA, with its Lump Sum Payment provision, represents

an improvement over these prior contract models.

Significantly,

the addition of the BESS allows the Project to store electric
energy

received

from

the

PV

system.

thereby

allowing

Hawaiian Electric the flexibility to dispatch it at a meaningful

D&O 33537 at 56.
133D&O 33537 at 9-10.

i3^See D&O 33537 at 53-54 and 67-68.
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time, rather than curtailing it or dispatching it at the expense
of curtailing another renewable resource.This should mitigate

concerns
as

the

regarding curtailment seniority and variable pricing.
can

Proj ect

BESS

its

use

to

store

Hawaiian Electric cannot immediately dispatch.

energy

that

rather than face

curtailment or require complicated pricing mechanisms to provide
financial recovery for the IPP.

as

Additionally,

discussed

above.

the

dispatchable

nature of the PPA will allow Hawaiian Electric to dispatch stored
energy to meet "periods of peak energy demand, and other non-solar

periods.

that

meet [,] "

and

could

require

otherwise

in

"assist

grid

fossil

generation

stabilization

subj ect

to

to

discharge limits. "136

That

being

said.

the

Commission

recognizes

the

Consumer Advocate's concerns about the capacity-payment nature of

the PPA and agrees with the Consumer Advocate's suggestion that
Hawaiian

Electric

should

be

"prepared

to

demonstrate

that

i35While prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of a misnomer, in that
the curtailed energy is merely credited toward a future term but
is physically lost due to curtailment.
See D&O 33537 at 10-11
and 54-55.

i^SApplication at 23.
2020-0140

45

Exhibit 3
Page 48 of 89

resources are being used to maximize the benefits to customers.

without excess capacity or underutilized resources. /<137

As such, although the Commission finds that the nature
of

the

is

PPA

in

and

reasonable

the

public

interest

when

as discussed above.

considering other pricing terms of the PPA,

the Commission will require Hawaiian Electric to report on Project

operations for purposes of accountability, to illustrate how the
Project is dispatched and used to maximize customer benefits.

to

inform

other

and

proj ects.

to

inform

dockets.

related

as follows:^38

Monthly
calendar

month

Hawaiian

and

reporting.

following

Electric

curtailment

shall

the

with

in-service

date

file

for

data

Beginning

hourly

of

Hawaiian Electric and IPP units on the system.

and

full

Project,

the

dispatch.

commitment.

Proj ect

the

first

the

all

other

Hawaiian Electric

shall also include a narrative explanation of how the Project's
dispatch
savings.

and

use

benefitted

reductions

in

associated

fuel savings.

generator

retirement(s),

customers

fossil

fuel

(e.g..

customer

generator

bill

dispatch,

early and/or on-schedule fossil fuel

reduced

GHG

emissions.

etc.).

^^■^Consumer Advocate SOP at 35.
e.g.,

In

re

Hawaiian

No. 2017-0213, Decision and Order No.

("D&O 35556"), at 63-64.
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Co.,
Inc.,
Docket
Elec.
35556, filed June 27, 2018

The

monthly

No. 2011-0206

and
and

shall

annual

reports

be

filed

may be

consolidated with

other

Docket

in

curtailment

reports therein.

The Commission finds that such reporting represents a

reasonable

improving

towards

step

transparency

regarding

Hawaiian Electric's use of its renewable resources for the benefit

of its customers.

Additional reporting requirements may be imposed

in other dockets to the extent the Commission finds them to be

reasonable and in the public interest.

c.
PPA Duration

As noted above, the PPA provides for an initial Term of

twenty-five (25) years following the Commercial Operations Date.^^'’
expiration

"Upon

of

the

PPA

the

Term,

Initial

automatically terminates. *'141
The

Consumer

Advocate

notes

that

the

PPA

term

is

"lengthy[,]" and "[djuring tim^es of declining price trends and
technological

improvements.

such

long

terms

may

[]

stifle

i3®Hawaiian Electric shall work with Commission staff to
ensure the content of the monthly reports is consistent with this
Decision and Order and adequately provides the transparency
required herein.
^^®See Application, Exhibit 4 at 3.

^^^Application, Exhibit 4 at 3.
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since,

innovation

customers

are

as

not

technology improves

able to

from such

benefit

decline.

and prices

improvements

if

[Hawaiian Electric! is locked into lengthy contracts. "142
However, as the Consumer Advocate also notes, the 10 in
Docket No. 2017-0352 concluded that the non-price terms of the PPA

are "reasonable" and that during the negotiation of the PPAs,
the

IO

"observed

preference

undue

no

or

treatment

by

Hawaiian Electric.

Additionally, the PPA will automatically terminate upon
the expiration of the initial 25-year term.
improvement

over

previous

PPAs,

which

This represents an

included

so-called

"evergreen" provisions, under which the PPA would automatically
renew upon the expiration of the initial term, without change in
contract provisions

The Consumer Advocate and Commission have

expressed concern over such evergreen provisions in the past.
which have necessitated Commission-imposed notice requirements. 145
The subject

PPA's

move

away

from

such

provisions

is

a

notable improvement.

!-^2Qonsumer Advocate SOP at 20-21.
i^^Consumer Advocate SOP at 21.
Hawaiian Elec. Co., Inc., Docket No. 2014-0356,
Decision and Order No. 33036, filed July 31, 2015 ("D&O 33036"),
at 66-68.

lessee D&O 33036 at 67-70.
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Moreover,

the

PPA duration should not be viewed

As discussed

isolation from the rest of the terms of the PPA.
above.

in

the Unit Price of the PPA is lower than recent PV plus

BESS PPA

pricing

Lump Sum Payment is

and

the

capped pursuant to the terms of the

PPA,

exposure

to

limiting

thereby

the

by

approved

cost

potential

the

Commission,

Hawaiian Electric's customers.
Overall,

the

Commission

finds

that

the

subj ect

PPA

represents a significant step forward, not only towards Hawaii's
renewable

energy goals consistent with HRS §

towards lower energy prices.

269“6,

but also

As such, combined with the reporting

requirements set forth above, in Section Ill.C.l.b, the Commission
finds that the 25-year Term of the PPA is reasonable and in the

public interest.

d.
Curtailment
As discussed above in Section Ill.C.l.b. (Nature Of The

PPA), above, the PPA contains provisions that address curtailment
issues

present

seniority

in

prior

curtailment

and

power

purchase

variable

agreements.

pricing.

As

such

as

stated

by

Hawaiian Electric, "[u]sing the availability of the [Project] and

its Net Energy Potential as a basis for Lump Sum Payments limits
the

developer's

2020-0140
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excess

energy

curtailment, as seen in PPAs for prior projects, while at the same
time ensuring low-cost pricing to benefit customers for the term

of the

PPA."146

to prior

contrast

In

as-available

as-available

projects with fixed price energy on a must-take.

basis.

the

PPA

allows

Hawaiian

Electric

"to

renewable

dispatch

the

capacity and energy, with the flexibility for the

[P]roject's

facility to be used by the Company in the manner to benefit the
system as a whole.

in real time, based on current conditions.

available resources and immediate needs.
For

similar

reasons.

Hawaiian

Electric

states

that

"addition of this Project is not expected to increase or decrease

the

system

as-available

energy

of

contributions

independent

power

existing

producer

must-take.

facilities[;]

i.e., the Project should not affect curtailment of existing IPPs.
As discussed above, many existing IPPs are curtailed for excess

energy in

reverse chronological

seniority.

Hawaiian Electric

asserts that flexibility provided by the Project's BESS allows

Hawaiian Electric to avoid this issue by "only dispatch[ing] the
[Project] when there is a system need for the energy after taking

^^®Application at 32.

^^"^Hawaiian Electric Response to CA/HECO-IR-19.
^^®Hawaiian Electric Response to CA/HECO-IR-20.
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into account energy contributions from existing independent power

producer facilities. "149
Hawaiian Electric also states that it does not expect

the

"to

Proj ect

of

contributions

or

increase

decrease

must-take.

existing

power producer facilities. 150

the

system

as-available

energy

independent

Hawaiian Electric also states that

"to the extent that the Project's storage component can be charged
from other generating resources on the grid, there could be the

potential to utilize some of the energy generation from existing
must

facilities [.3

independent

as-available

take.

power

producer

"151

Upon

review.

the

Commission

finds

that

these

considerations support the overall reasonableness of the Project.

Specifically, the BESS can help significantly reduce curtailment

risk, as compared to prior renewable PV projects.

Furthermore,

while the Project, due to the PPA's provisions, may not necessarily
improve curtailment of other, existing, renewable IPPs, it is not
expected to exacerbate or worsen curtailment issues.

Additionally, the Commission observes that the reporting
requirements described in Section Ill.C.l.b. (Nature Of The PPA),

^^^Hawaiian Electric Response to CA/HECO-IR-20.

^5°Hawaiian Electric Response to CA/HECO-IR-20.
^s^Hawaiian Electric Response to CA/HECO-IR-20.
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above, gives the Commission assurances by providing transparency
and accountability for Hawaiian Electric's dispatch decisions.
If

the

Commission

that

determines

facilities

renewable

are

experiencing significant curtailments as a result of the Project,

the Commission may investigate this issue as vzarranted.

2.
Land Use

According to. Hawaiian Electric,

the

Project will be

located on 617 acres of land in Kunia, on the island of Oahu,

by

identified

(1)9-2-004:006,

portions

of

TMK

Nos.

"(1)9-2-001:001,

parcels

and

(1)9-2-004:010,

(1)9-2-004:003,

additional

(1) 9-2--004 :012,

specifically to

possibly

accommodate

a

connector line being considered". 152

Mahi Solar states that it has provided Hawaiian Electric

with documents to demonstrate its land rights with respect to the
Proj ect. 153

Although Mahi Solar has not yet received all the

necessary permits and/or approvals for the Project, the Commission

is^Application at 20.
See al^o.,
id.
at Exhibit 7;
http://geodata.hawail.gov/energis/
(providing
a
database
searchable by TMK No.). The Commission notes that searching for
TMK (1)9-2-001:001 does not yield a result in the energis database,
and that Exhibit 7 shows that the Project will include
TMK (1)9-2-001:020, but not TMK (1)9-2-001:001.
i53See Mahi Solar Response to CA/LONGRCAD-IR-2a.
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notes that Mahi Solar has identified the necessary permits and

approvals and developed an anticipated timeline of when it expects

to receive them.^®^

The Commission notes that section 11.1 of the

"Seller shall obtain,

PPA expressly states:

at

its

expense,

any and all Governmental Approvals required for the construction.
ownership, operation and maintenance of the Facility. /’<155

In the Application,

Project

site

as

"mauka

Hawaiian

of Village

primarily ewa (west) of Kunia Road.

Electric describes

the

Kunia

and

Park

and

Royal

The area is a relatively flat

landscape that supports a mixture of open space, agriculture and
some development."^®®

Hawaiian Electric further states "[t]he

Project will be constructed on land owned by farmers who are active
in commercial agriculture and are making some portion of their

land available for the Project, while continuing to farm crops on
the remainder of the property, where their operations will not be

negatively affected by the [Project]. ''157
Relatedly, the Commission notes that certain parcels for

the Project's proposed cite appear to contain soil classified as

CA/LONGROAD-IR-2b.
^®^See
Mahi
Solar
Response
to
The Commission notes that this response is mislabeled as a response
to CA/LONGROAD-IR-2a.
^s^Application, Exhibit 1 at 67.

^s^Application at 20.

^^’Application at 20.
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"A,"

to

according

the

Study

Land

Bureau's

classification and productivity rating. 156

are

governed

by

Land

the

Use

land

detailed

While land use issues

Commission,

and

beyond

the

Commission's scope of authority and expertise, the Commission is

aware

that HRS Chapter 205 places certain

restrictions and/or

requires specific permits for certain uses on agricultural land.^^®

Mahi

represents

Solar

is

it

that

responsible

for

obtaining every governmental approval necessary to complete the
Proj ect

has

and

government a1

a

approve1s.

securing

for

timeline

outstanding

accepts Mahi

Commission

The

all

Solar's

representations regarding governmental approvals and further notes

that.

in the

event Mahi

Solar

fails

to obtain the necessary

governmental approvals, the PPA provides for the assessment of

damages against Mahi Solar and in favor of Hawaiian Electric,

which protects Hawaiian Electric's customers from any potential
negative

effects

approvals.
Mahi Solar

related to

permitting

The Commission expects

accountable

for

its

or

other governmental

Hawaiian Electric

responsibilities

and

to hold
making

diligent progress to complete the Project according to the timeline

contemplated by the Application and the PPA.

http://qeodata.hawaii.gov/enerqis/
((providing
providing
a
database searchable by TMK No. and with an LSB (A-E Soil Ratings)
layer).
i59See generally, HRS Chapter 205.
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Specifically,

required to

pursuant

to

pay Daily Delay Damages

Mahi Solar

misses

Commercial

Operations.

a

to

Furthermore,

is

Hawaiian Electric

if

Mahi

other

than

Electric

has

Milestone

Project

Guaranteed

Solar

PPA,

the

Hawaiian

certain rights to terminate the PPA in the event Mahi Solar does

not achieve a Guaranteed Project Milestone Date.^®’The Commission finds that having these delay provisions

in

the

PPA are

of Hawaii's mandated RPS

Accordingly, the Commission finds that land use issues

goals,
are

light

reasonable in

satisfactorily

addressed

the

by

PPA

and

Hawaiian Electric's and Mahi Solar's representations.

through

However,

the Commission also finds that the PPA contemplates situations

where

Daily Delay Damages

might

be

paid

from Mahi

Solar to

Hawaiian Electric prior to the Commercial Operations Date and the

associated Lump Sum Payment.

I®’’See Application, Exhibit 1 at 79.
i^^See Application, Exhibit 1 at 79-80.
i«2see HRS § 269-92 (a) .
i63See Application, Exhibit 1 at 79-80.
As noted above,
the PPA identifies the Guaranteed Commercial Operations Date of
December 31, 2023. Application, Exhibit 1 at 299.
Furthermore,
Hawaiian Electric requests that the Commission issue a decision
and order as soon as practicable in order to facilitate the
"attainment of tax credits, which is expected to ultimately reduce
the cost of electricity to benefit customers," as described in the
Application. Application at 6.
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According to the PPA, the Lump Sum Payment commences on

the Commercial Operations Date.^®^
Daily

Delay

Damages

Hawaiian Electric

prior

could
to

As such, it is possible that

be
the

paid

from

commencement

Mahi
of

the

Solar

to

Lump

Sum

Payment, in the event Guaranteed Project Milestones are not met
Under these circumstances,

before the Commercial Operations Date.

if Daily Delay Damages are assessed, they would not be offset by

Hawaiian Electric's Lump Sum Payment, because the date to begin
the Lump Sum Payment (commencing with the Commercial Operations

Date) would not yet have occurred.
According to the PPA, Daily Delay Damages are payable on

a

monthly

basis

from

the

"Development

Period

Security. //165

Furthermore, "(i]f the Development Period Security is at any time
insufficient to pay the amount of the draw to which Company is

then entitled. Seller shall pay any such deficiency to Company
promptly upon demand."^®®
As such, to the extent that Daily Delay Damages are paid

to Hawaiian Electric prior to commencement of the Lump Sum Payment,

Hawaiian Electric shall

credit the

amount of the

Damages received to its ratepayers through the PPAC.

^®^S^ Application, Exhibit 1 at 8.
^®5Application, Exhibit 1 at 80 {PPA § 13.5).
^®®Application, Exhibit 1 at 80 (PPA § 13.5).
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Daily Delay

3.

Greenhouse Gas Emissions 7\nalysis
a.

Lifecycle GHG Emissions

GHG

Electric's

Hawaiian

Exhibit 5 to the Application.^®"^

Tknalysis

included

is

as

The GHG Analysis considers three

stages in the lifecycle assessment of GHG emissions associated

with the Project:

(1) the upstream stage, which includes emissions

attributed to raw material extraction,
transportation.

stage.

which

maintenance
which

of

includes

and

Project

includes
the

construction;

emissions

Project;

emissions

manufacturing.

and

caused

(3)

and disposal of Project materials.

(2)

the

by

operation

the

associated

material

with

operations

downstream

and

stage.

decommissioning

The lifecycle GHG analysis

results are summarized in the tables below.

^^“^366 Application, Exhibit 5 ("GHG Analysis") .
all
information
involving
calculated
data,
Hawaiian Electric provided underlying inputs,
assumptions,
calculations, formulas, and references in an Excel-compatible
spreadsheet file "MahiSolar_GHGAnalysis_Sep2020.xlsx".
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Project Stage’-®^

Upstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Project
Maintenance
Operations
Transportation
Downstream Decommissioning
& Disposal
Total Project Lifecycle

Project Stage

Upstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Project
Maintenance
Operations
Transportation
Downstream Decommissioning
& Disposal
Total Project Lifecycle

GHG Intensity (kg COae) /MWh)
Full
T&D
Solar Storage
Project Infrastructure
45

0.40

23

0.37

0.035
0.18

0,19

0.73

21
0.14
0.55

0.23

0.23
0.10

0.0037

0.057 I 0.043

2.2

0.025

2.1

49
GHG Emissions (MT COae)
TfiD
Full
Solar Storage
Project Infrastructure

305,924

2,747

159,0
98

2,494

239

1,303

4,941

1,191

144,080

951
3,750

1,568

1,568
709

25

14,723

169

388

295

14,554

330,359

^®®The abbreviations in these tables are memorialized as
follows: kilograms ("kg"); carbon dioxide equivalents ("C02e");
transmission and distribution ("T&D"); and metric tons ("MT").
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b.
Avoided GHG Emissions

In

addition

to

estimating

lifecycle

GHG

emissions.

the GHG Analysis estimates Avoided Emissions by projecting the GHG

emissions

of

fossil

fuels

on Hawaiian Electric's

system from

years 2024 to 2048 that would otherwise occur if the Project were
not built.I’o

Net emissions are also presented in the GHG Analysis

and are calculated as Avoided Emissions from fossil fuel plants

minus the

emissions from the

Project.

The Avoided Emissions

analysis focuses:
solely on direct (stack) emissions since those emissions
alone are significantly higher than those of the
Project, represent the majority of projected GHG
emissions from avoided fuel consumption if the Project
were not built, and demonstrate the benefits of the
Project over the avoided case in terms of GHG emissions.
Thus it was concluded that the further inclusion of
indirect GHG emissions from the fossil fuel sources
(upstream, operations, or downstream) to the avoided
case was unnecessary.
Avoided Lifecycle GHG Emissions and Avoided Operations
GHG Emissions were assumed to be equal and were
calculated based on the combustion emissions of the fuel
that would be consumed if the Project were not built.
This approach does not quantify upstream emissions
associated with producing and transporting the fossil
fuels; indirect operations emissions such as those
incurred by the combustion of fossil fuel by vehicles
associated with plant maintenance and operations or
auxiliary power uses needed for the operation of the
fossil
fuel electricity generation units or the
administration of these units; or downstream emissions
associated with decommissioning of the fossil fuel

^■^^See Application, Exhibit 5 at 11.
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electrical generation units. These excluded categories
of GHG emissions, if included, would serve to further
increase the overall Avoided GHG emissions, resulting in
a higher Net GHG emissions reduction.
The results of the Avoided and Net GHG Emissions analysis

are presented in the tables below.

Avoided
Operations
Avoided
Lifecycle

Net
Operations

Avoided GHG
Intensity
(kg COae/MHh)
521

Avoided 6X36
Emissions
(MT COae)

521

3,536,560

Net GHG
Intensity
Reduction
(kg COze/MWh)
521

Net GHG
Emissions
Reduction
(MT COae)^
3,534,991

472

3,206,201

Net Lifecycle

3,536,560

After review of the record, the Commission finds that

the GHG .Analysis provides satisfactory estimates of upstream and
operational

GHG

emissions

associated

with

the

Project.

The projected lifecycle and avoided emissions are based on the
best reasonably available public data and literature that has

undergone scientific peer-review for solar

storage.

substation,

and

T&D

PV,

battery energy

infrastructure

systems.

The GHG Analysis considers the most current information available.
including

emission

manufacturer

factors,

I'^iApplication, Exhibit 5 at 12.
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specifications,

transportation distances to Oahu, and Project-specific inputs for
Where a given input was not

equipment, materials, and activities.

provided or otherwise confirmed by the developer, the GHG Analysis

provides

a

brief

explanation

and

to

reference

the

source

documentation for the proxy value used.^‘^2
In

contrast

to

the

upstream

and

operational

GHG

emissions analysis, the inputs and assumptions Hawaiian Electric
uses for downstream emissions are not specific.

discusses

many

possible

disposal

options

for

The GHG Analysis
every

Project

component, "including landfill, incineration, and recycling[.]

The

GHG

Analysis

does

not

specify which

components

will

"173

be

repurposed, recycled, incinerated. or landfilled.

I'^^see Application, Exhibit 5.
Response to CA/HECO-IR-13.

See also Hawaiian Electric

See also Application,
^■^^Application, Exhibit 5 at 11.
Exhibit 5, Appendix Table A7: Decommissioning & Disposal GHG
Project components listed for disposal
Emissions Calculations.
inverters,
transformers,
batteries,
include
PV
panels,
battery storage containers, miscellaneous battery equipment,
overhead transmission line, optical ground wire cable, wood poles,
switchyard and substation components, and miscellaneous T&D
equipment. Id.

^■’^Mahi Solar explains that "[a]t this stage of development
the selection of recycling vendors has not been made for any of
the equipment, though the key elements of the programs typically
include separation of components into segregated processing
streams and disposal and management of any hazardous waste
materials in compliance with applicable state and federal
regulations." Response to PUC-Mahi Solar-IR-101.
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Consumer

The

downstream GHG analysis.
the

regarding

end

raises

Advocate

of

concerns

about

the

noting that there is "some ambiguity

treatment

life

for

equipment

for

T&D Infrastructure that would impact downstream GHG emissions. </175

The Consumer Advocate argues that Hawaiian Electric and Mahi Solar
do not have a detailed decommissioning plan and m.ethodology in

place and contends that a basic plan or outline of a possible plan
would provide additional clarity on downstream GHG emissions. 176

Hawaiian
provided

a

Electric

general

responds

decommissioning

PUC-Mahi Solar-IR~101.

that

plan

Mahi

in

Solar

already

response

to

Hawaiian Electric further argues that

decommissioning plans will continue to be refined throughout the

Project's development and "require an assessment of the Company's
needs for the interconnection facilities and the environmental

laws in effect at the time of decommissioning, and thus cannot be
committed

to

prior

the

to

Proj ect's

development

and construction.
The Commission is aware that the policies and related

industries for managing the end-of-life treatment of PV and storage

^'^^Consumer Advocate SOP at 31-32.

^’^See Consumer Advocate SOP at 33-34.

^■’■'See Hawaiian Electric RSOP at 10-11.
^"^^Hawaiian Electric RSOP at 11.
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The Commission recognizes the

projects are still maturing.

speculative nature of planning for a potential decommissioning
that is at least 25 years away.^®®
a

that

more

detailed

plan

But the Commission believes

for

end-of-life

treatment

(i.e.r repurposingr recycling, incineration, and/or landfilling)

for all Project equipment would help ensure that strategies are in

place to safely and cost effectively handle these materials at end
of life with, minimal environmental and GHG impacts.

It would also

allow for a more thorough assessment of downstream GHG emissionsThe Commission also notes that the PPA Term is 25 years, and the

expected useful life of the batteries that make up the BESS is
20 years.

This means that Hawaiian Electric and Mahi Solar

should plan to address end-of-life treatment for batteries before

the PPA Term expires.
Therefore,

public

interest

to

Commission finds it reasonable and in the

require

Hawaiian

Electric

to

work

with

Mahi Solar to develop a comprehensive end-of-life management plan
for

the

Project's

This plan

components.

should provide

end-of-life treatment for each Project component,

the

the expected

1 -See, e.g., Recycling and Disposal of Battery-Based Grid
Energy
Storage
Systems:
a
Preliminary
Investigation,
Electrical Power Research Institute (December 2017), available at
https : //www ■ epri - corrt/research/products/QQQP00003002QQ6911.

Consumer Advocate SOP at 34-

isigee Application, Exhibit 5 at 2S.
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cost of this treatment, and any third-parties expected to provide
this service.

Given the speculative nature of this plan, and the

nascent nature of policies and related industries for managing the

end-of-life treatment of PV and storage projects, the Commission
will give Hawaiian Electric 5 years from the date of this Order to
file it.

Notwithstanding these concerns, as discussed further in
Section III.C.6.

(Conditions To Approval) below, the Commission

finds that approval and completion of the Project would result in
a significant reduction in GHG emissions on Hawaiian Electric's
system.

As demonstrated by the GHG Analysis, the Project will

help avoid significantly more emissions on Hawaiian Electric's
system than it will produce, resulting in 3,206,201 MT CO2e net

reduction in GHG emissions over the Project's lifecycle.

4.
Community Outreach
The RFP required Mahi Solar to develop a comprehensive
community outreach and communications plan for the

Project. 183

Exhibit 8 of the Application contains a summary of Mahi Solar's

^^^See Application, Exhibit 5 at 13.
^®3See Application at 25-26.
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community outreach efforts and public comments it received as of

the time the Application was filed.i®*
In response to CA/LONGROAD-IR-G.a., Mahi Solar states
that currently there is no substantial opposition to the Project.
Likewise, in its Statement of Position, Mahi Solar states that the

Proj ect

has

general

support

of

the

local

community. 185

Specifically, Mahi Solar states that it "conducted a community

meeting where it solicited comments" and "will continue to keep
the community informed and engaged throughout the development of
the Project and to address in a timely manner any potential issues

or concerns that arise.
The Consumer Advocate notes that Mahi Solar is working

with the Hawaii Farm Bureau and an ecological restoration and
engineering team to address the community's concerns and that
Mahi Solar is also working with stakeholders to determine the

community benefits package that would best fit the desires of

the community. 187
The Commission emphasizes the importance of community
engagement and has carefully reviewed Mahi Solar's efforts to reach

^®^See Application at 27, and Exhibit 8.

Mahi Solar SOP at 11.
i8«Mahi Solar SOP at 11, 13.

is’See Consumer Advocate SOP at 25.
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out to the community and allay any concerns.

The Commission finds

that not only has Mahi Solar met both the RFP and PPA community
outreach requirements by providing Hawaiian Electric a detailed

plan for community outreach, but it has also engaged a broad and
diverse set of community members and stakeholders and considered
community feedback by committing to conduct several studies.

The Commission believes effective community outreach is

essential to achieving the State's clean energy goals.

Based on

the foregoing, and upon review of the record, the Commission finds
that Mahi Solar has met the requirements related to community

cutreach in both the RFP as well as the PPA.

5.

PPA Approval

The additional capacity of the Project is beneficial

because it increases Hawaiian Electric's system reliability and
grid stability in the event, for example, of an unforeseen shutdown

of one or more other units on Hawaiian Electric's system.
Subject

Section Ill.C.l.b.
reasonable

and

to

the

reporting

requirements

discussed

in

(Nature Of The PPA), the nature of the PPA is

in the

public interest when considering other

pricing terms of the PPA.

To the extent that "Daily Delay Damages" are paid to
Hawaiian Electric prior to commencement of the Lump Sum Payment,
2020-0140
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Hawaiian Electric shall credit the amount of the "Daily Delay
Damages" received to its ratepayers through the PPAC.
The subject PPA overall represents a significant step

not only towards Hawaii's renewable energy goals consistent with
HRS

§§

269-6

and

263-92

(RPS),

but

also

towards

lower

energy prices.

As such, subject to the reporting requirements set forth
in Section Ill.C.l.b.

(Nature Of The PPA), the Commission finds

that the term of the PPA is reasonable and in the public interest.

A fixed Unit Price throughout the PPA term is reasonable
and in the public interest because the fixed price provides mors

certainty and comparatively less price volatility than fossil fuel
prices and contributes to significant customer bill savings.^®®
Upon considering the PPA's NEP (which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of the
PPA), the Lump Sum Payment is reasonable because placing a maximum

amount payable on the Lump Sum Payment provides more certainty and

1®®HRS § 269-6 (b)
(stating that the Commission shall
"explicitly consider, quantitatively or qualitatively, the effect
of the State's reliance on fossil fuels on price volatility,
export of funds for fuel imports, [and] fuel supply reliability
risk"); see also Hawaiian Electric Response to CA/HECO-IR-29
(describing the fluctuations in diesel fuel prices over the past
ten years).
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comparatively

less

price

volatility

as

compared

to

fossil

fuel prices.^®®
The Performance Metrics in the PPA will collectively
provide cost savings to ratepayers and ensure that ratepayers are

not paying for services or capacity if the PV system or the BESS
do not meet their expected capability.
The BESS helps to significantly reduce curtailment risk.

Furthermore, while the

as compared to prior renewable PV projects.

Project, due to the PEAK’S provisions, may not necessarily improve
curtailment of other existing renewable IPPs, it is not expected
to exacerbate or worsen curtailment issues.
Hawaiian Electric's GHG Analysis satisfactorily captures

both

the

emissions.

Project's

emissions

direct

As demonstrated

in

these

and

foreseeable

analyses.

indirect

approval

and

completion of the Project would result in a significant reduction

in Lifecycle and Operational GHG emissions relative to the baseline
without the Project. 190

i®®See HRS § 269-6 (b) (stating that the Commission shall
"explicitly consider, quantitatively or qualitatively, the effect
of the State's reliance on fossil fuels on price volatility, export
of funds for fuel imports, [and] fuel supply reliability risk").
^^^See Application, Exhibit 5 at 12.
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Mahi Solar has met the requirements related to community

outreach in both the RFP and the PPA by providing Hawaiian Electric

a detailed plan for community outreach.
The Commission concludes that the Performance Metrics
included in the PPA provide Mahi Solar with a strong incentive to
ensure

that

the

Facility

available

is

for

Electric

Hawaiian

to dispatch.

Based

the

on

foregoing.

the

Commission

finds

and

concludes that Hawaiian Electric has met its burden of proof in

support of its request for approval of the subject PPA between
Hawaiian Electric

and Mahi

Solar.

Commission

The

finds and

concludes that Hawaiian Electric's purchased power arrangements

under the PPA, pursuant to which Hawaiian Electric will dispatch
energy on an availability basis from Mahi Solar and pay Lump Sum

Payments to Mahi Solar are prudent and in the public interest.

to

subj ect

Therefore,

Section Ill.C.l.b.

the

discussed

conditions

(Nature Of The PPA},

above

in

and immediately below.

the Commission approves the PPA.

6.
Conditions To Approval
The Commission finds it reasonable and in the public

interest

to

operations
2020-0140

require

Hawaiian

Electric

to

report

on

Proj ect

for purposes of accountability and to inform other
69

Exhibits
Page 72 of 89

Hawaiian Electric shall comply

proj ects and related dockets.

with the following reporting requirements:
Monthly

with

Beginning

reporting.

first

the

full

calendar month following the in-service date of the Facility,
Electric

Hawaiian

dispatch, and curtailment data

hourly

file

shall

for

the

Project

commitment.

other

all

and

/

Hawaiian Electric and IPP units on the system.

Hawaiian Electric

shall also include a narrative explanation of how the Project's
dispatch

use

and

savings.

benefitted

reductions

in

savings,

associated

fuel

generator

retirement(s),

customers

fossil

fuel

(e.g • r

customer

bill

dispatch.

generator

early and/or on-schedule fossil
reduced

GHG

emissions.

fuel

etc.).

The monthly report shall be filed in Docket No. 2011-0206 and may
be

consolidated

The Commission
curtailment

of

with

curtailment

other

continues

to

fossil

fuel

expect

that

generation

reports
Hawaiian

will

therein.
Electric's

occur

before

curtailment of must-take, as-available renewable resources. 192

is^See D&O 35556 at 63-64.
i92See HRS § 269-6 (b); In re Hawaii Elec. Light Co » r Inc.,
No.
30088,
Docket
2011-0040,
Decision
and
Order
No.
filed December 30, 2011, at 42.
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Regarding the Consumer Advocate's proposed conditions.

the Commission finds as follows:
Requiring

Hawaiian

to

Electric

file

invoices

and

Seller's income statements or results of operation following the
The Consumer Advocate has proposed a

Commercial Operations Date.

similar condition in prior proceedings involving the Stage 1 PPAs,

and older renewable PPAs.^®^

In support of its proposal in this

proceeding, the Consumer Advocate states that it will allow the

Consumer Advocate "to evaluate the comparability of the Project's
actual results to the pro forma information[,]

//1S4

In the Stage 1 PPA dockets, the Commission declined to
adopt

Consumer

the

Advocate's

condition

proposed

because:

(1) the Stage 1 PPA model does not contain a curtailment seniority
provision, nor is it expected to impact curtailment of existing

renewable IPPs; (2) the nature of Stage 1 PPA procurement process
has

provided

a

number of

safeguards.

such

as

Commission

and

stakeholder review, competitive bidding, and 10 oversight; and (3)

that

when

reviewing

the

reasonableness

of

the

Proj ect.

the

Commission considers many other factors in addition to Project

i93See Docket Nos. 2019-0050, 2018-0436, 2018-0435, 2018-0434,
2018-0433,
2018-0432,
2018-0431,
and 2018-0430
(collectively
"Stage 1 PPA Dockets"); see also Docket Nos. 2017-0443, 2017-0018,
2015-0331, 2015-0225, and 2015-0224.

i94consumer Advocate SOP at 36.
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including customer

cost.

fossil

reducing

savings.

bill

For these

consumption, reducing GHG emissions, and grid services.
reasons,

same

after

record

the

considering

as

a

fuel

whole.

the

Commission is not persuaded that the disclosure of the Project
invoices and Mahi

Solar's income statements, is vzarranted under

circumstances

these

to

declines

therefore.

and.

adopt

the

Consumer Advocate's proposed condition.

Requiring bidders
procurement

future
Mahi

Solar

does

to

appear

pro

forma

Information

oppose

in

documentation.

supporting

with

processes

not

file

to

condition

this

and

Hawaiian Electric agrees that such information "would have been

beneficial to the

process and allowed for a more

[procurement]

informed evaluation of developers' proposed projects. "195
The Commission observes that
pertain

to

reasonableness

the

this proposal does not

finding

Consumer Advocate's

regarding

the

subj ect

PPA.

The

of

overall
Commission

initially addressed this issue in Docket No. 2017-0352, but will

re-examine it in future procurement processes.

Reporting

of

Guaranteed

missed

the reason why the milestone was

missed.

Project
and

Milestones,

any measure

to

^^^Hawaiian Electric Reply SOP at 6.
^®®See Order No. 36356 at 25-26 (directing Hawaiian Electric
to remove the requirement that bidders provide pro forma
information as a requirement of the Phase 2 RFPs).
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Hawaiian Electric does not oppose this.

mitigate the impact.

but requests a filing timeframe of twenty-five (25) days after a
missed Guaranteed Project Milestone to align with the Seller's

ten-day grace period before being assessed Daily Delay Damages.-®'^

The Commission finds this condition, including Hawaiian Electric's

proposed modification, to be reasonable, because it will allow the

Commission and the Consumer Advocate additional visibility into
the

Proj ect's

progress

and

potential

the

for

delays,

Therefore, the Commission directs Hawaiian Electric to report.
within twenty-five (25) days after a missed Guaranteed Proj ect
Milestone:

(1)

(2)

the milestone missed;

the reason why the

milestone was missed; and (3) and any mitigation measures already

Such reports shall be filed in this docket.

taken or contemplated.

Requiring Hawaiian Electric to file periodic analyses to

support a finding that the Project is being used in a manner that
maximizes benefits to customers.

As Hawaiian Electric correctly

notes, it is already required to file information relating to the
use

and

dispatch

of

the

Facility

Docket Nos. 2017-0213 and 2011-0206.
requiring

the

periodic

analyses

in

reports

filed

in

The Commission finds that

that

the

Consumer

Advocate

requests would be duplicative, given the monthly reporting that is

15’Hawaiian Electric Reply SOP at 6-7.
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Therefore, the Commission declines to adopt

already required.
this condition.

The Consumer Advocate argues that

Decommissioning plan.

a basic decommissioning plan or outline would provide additional

clarity on the revised GHG emissions detailed in response to

CA/HECO-IR-32. c.^ss

Although the Commission agrees that a basic

plan or outline could provide additional clarity on GHG emissions,

and

who

would

insufficient

bear

the

information

costs
to

of

develop

there

decommissioning.
such

a

plan

this

is

time.

The Commission expects that more information will become available

in the due course of the permitting process and the Project's
operation.

According to Hawaiian Electric,

decommissioning will be "negligible. "199

the GHG impacts of

Additional clarity on

this negligible portion of the Project's GHG emissions would not

affect the Commission's overall GHG analysis.

But the Commission

will require Hawaiian Electric to work with Mahi Solar to develop

a

comprehensive

end-of-life management plan

components, as discussed above.

for the

Project's

Hawaiian Electric shall file that

^®®See Consumer Advocate SOP at 33-34.

issResponse to CA/HECO-IR-32.a.
Hawaiian Electric further
indicates that GHGs caused by decommissioning and disposal would
increase the Project's total lifecycle GHG emissions by 0.007%.
See Response to CA/HECO-IR-32.c. The Consumer Advocate references
this analysis in its SOP, and does not question or contradict it.
See Consumer Advocate SOP at 32-33.
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end-of-life management plan in this docket within five years of

the date of this Order.
Pages 30-31 of Attachment 1 to the Consumer Advocate^s

Statement of Position.

Hawaiian Electric does not object to these

conditions, instead stating that it will work on those issues in
"any subsequent all resource RFPs. <y200

any obj ections.
evaluation

Mahi Solar does not raise

The Commission addressed changes to the bid

process

for

Phase

2

Docket

in

No. 2017-0352.201

The Commission agrees that Hawaiian Electric should continue work
with the Commission the Consumer Advocate, and other stakeholders

in

Docket

No.

recommendations

2017-0352

going

address

to

The

forward.

the

lO's

Commission

concerns

will

and

provide

additional guidance as needed.

D.

Recovery Of PPA-Related Non-Energy Payments Through The PPAC
Given the Commission's overall approval of the

PPA,

the Commission likewise approves Hawaiian Electric's request to

recover the PPA's non-energy payments,

including the Lump Sum

Payments and related revenue taxes, through the PPAC, to the extent

200Hawaiian Electric Reply SOP at 11.
20iSee Docket No. 2017-0352, Order No. 36474, "Approving the
Hawaiian Electric Companies' Proposed Final Phase 2 Requests for
Proposals, with Modifications," filed August 15, 2019.

2020-0140

75
Exhibit 3
Page 78 of 89

This is consistent

such costs are not included in base rates.

with

HAR

§

6-60-6(2),

energy charges

purchased

authorizes

which

through

an

the

pass

electric

through

utility's

of

PPAC,

and HRS § 269-16.22, which requires the pass through of power
purchase costs through an automatic adjustment surcharge.
However, the Commission conditions approval of recovery

of

the

non-energy payments

under

the

PPA

through

the

PPAC,

as follows:

A.

As discussed above, in Section III.C.2. (Land Use),

to the extent Daily Delay Damages, Termination Damages, or other

revenues or benefits are paid to Hawaiian Electric, such revenues
or benefits paid to Hawaiian Electric shall be returned to its

ratepayers through the PPAC; and
B.

Recovery of the Lump Sum Payment through the PPAC

shall be limited to the Lump Sum Payment net of Force Majeure

adjustments or any offset due to Liquidated Damages.

E.
Hawaii's Energy Policy Statutes
The State of Hawaii has adopted several energy policies

requiring

and/or

encouraging

reduction

in

the

utilization of

fossil fuels in statutes that directly pertain to the regulation
of public utilities, as discussed further, below.
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1.

Contribution to State Energy Goals (RPS)
The Commission notes Hawaiian Electric's statement that
"Et]he

energy

renewable

to

be

purchased

from

the

Facility

pursuant to the PPA will assist Hawaiian Electric in achieving the
State

of

Hawaii's

RPS

goals. ZZ202

The

Commission

also

notes

Hawaiian Electric's estimate that the Project could contribute up

to 4.14 percentage points of Hawaiian Electric's 2025 RPS and
3.17 percentage

points

of

the

Hawaiian

Electric

Companies'

consolidated 2025 RPS.203

2.

HRS § 269-6
HRS § 263-6(b) provides, in relevant part:

The [Commission] shall consider the need to reduce the
State's
reliance on fossil
fuels through energy
efficiency and increased renewable energy generation in
exercising its authority and duties under this chapter.
In making determinations of the reasonableness of the
costs of utility system capital improvements and
operations, the commission shall explicitly consider,
quantitatively or qualitatively, the effect of the
State's reliance on fossil fuels on price volatility,
supply
export of funds
for
fuel imports,
fuel
reliability risk, and greenhouse gas emissions.

2027\ppiication at 11.
2C3See Application at 11.
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Hawaiian Electric estimates "that the Facility has the
potential to displace about 8,107,763 barrels of fossil fuel over

the term of the PPA[.] <'204

Hawaiian Electric further states that

the Project will assist it with moving "towards energy independence
and decreased reliance on foreign imported oil while maintaining
reliability of the Company system. "205

Hawaiian Electric explains

how the PPA will reduce customer exposure to volatility in fuel
prices because "[t]he PPA pricing is not linked to fossil fuel and

is fixed over the term of the contract, meaning customers will not

be

subject

to

bill

increases

with

rises

in

the

price

of

fossil fuel."206
The Commission recognizes the importance of considering

the effects that Hawaii's reliance on fossil fuels has on the
State's economy and general welfare in making utility resource

planning, investment, and operation decisions.
duties

specified in HRS

Chapter

269,

In performing the

the Commission has been

See also Application, Exhibit 3 which
2047\pplication at 5.
provides a "Project Benefits Analysis" that quantifies the
benefits of the Project using a production simulation computer
program called PLEXOS to simulate how the Hawaiian Electric's
electric power
system will
operate without
the
Project
("Base Case")
and
with
the
Project
("Alternate
Case").
Specifically, Hawaiian Electric expects the Project to displace
2,541,564 barrels of low sulfur fuel oil, 364,199 barrels of
diesel fuel, 5,202,000 barrels of ultra-low sulfur diesel,
and 1,204,286 barrels of biodiesel for the Oahu system.
ication at 11-12.

206Application at 12.
2020-0140
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diligent in implementing the State's energy policies and statutes.
giving deliberate weight to these provisions in the broader context

of the many other statutes and considerations necessary to regulate
and

provide

universal,

reliable.

and

affordable

access

to

essential electric utility services. 2°’’
Based on the above estimates of the total avoided fuel

consumption that will result from implementation of the Project,

the Commission concludes that fuel consumption will also decrease
if the Project is implemented, and that, as a result, the overall
funds

that would have been spent

for

fuel

imports will

also

decrease correspondingly.
Furthermore, the Commission concludes that the reduction
of fuel consumption resulting from implementation of the Project,

along with the increased level of renewable energy that will be
utilized, will result in a reduced need for fossil fuel supply and
thus reduce fuel supply reliability risk.

Based on the above estimates of the total avoided fuel

consumption that will result from implementation of the Project,

20’’Some of these broader considerations (such as monetary
costs) are obvious, while others are explicitly stated or implied
elsewhere in statutes, and/or specified in case law in which the
courts have set forth standards and interpretations regarding the
determination of just and reasonable rates, which collectively
include: reliability, affordability, fairness, provision of just
and reasonable compensation for utility investment, and provision
of just and reasonable rates to utility customers.
2020-0140
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the Commission concludes that fuel consumption will also decrease

if the Project is implemented, and that, as a result, the overall
funds

that would have been spent

fuel

for

imports will

also

decrease correspondingly.

Furthermore, the Commission concludes that the reduction
of fuel consumption resulting from implementation of the Project,

along with the increased level of renewable energy that will be
utilized, will result in a reduced need for fossil fuel supply and
thus reduce fuel supply reliability risk.

Upon explicit consideration, weighing the four specified

criteria in HRS § 269-6(b) (price volatility, export of funds for

fuel imports,

fuel supply reliability risk, and GHG emissions).

the Commission finds the PPA to be reasonable and in the public
interest because the PPA overall advances Hawaii's goal of reducing
reliance on fossil fuels through energy efficiency and increased

renewable

energy

generation

through

clean

energy

resources,

and does so at a price that is estimated to result in savings for
Hawaiian

Electric's

ratepayers

between

2024

and

2048.

The Commission finds that the amount of fuel that the Project is
projected to displace will
imported oil,

result in a decreased reliance on

thereby reducing the potential negative economic

impacts of oil price volatility.

and also decrease the funds

exported for fuel imports.

2020-0140
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F.

Remainder Of The Proceeding

Hawaiian Electric requested that the

As noted above,
issue

Commission

and

decisions

separate

two

orders

in

this

first decision approving the PPA-related requests,

docket, the

which are the subject of the Commission's discussion, above, and
the

second

decision
Pursuant

Requests. 20®

bifurcated

Hawaiian

approving
to

Order

the

Interconnection-Related

No.

37383,

the

Commission

from

PPA-related requests

Electric's

its

Interconnection-Related Requests. 2®®

As of the filing of the Application, the IRS was not
completed;

however.

in

investment tax credits.
prior

to

the

order

to

take

advantage

of

federal

"the Parties agreed to execute the PPA

of

completion

the

IRS

for

the

Proj ect. ‘"’210

Hawaiian Electric stated that it will file an amendment to the PPA

based on the IRS results.211

As such.

upon Hawaiian Electric's

filing of an amendment to the PPA based on the IRS results.
the Commission will issue a procedural schedule in this docket to

2Q®See Application at 5-7.

2'^®See Order No. 37383 at 15-16.
2io;j\pplication at 24 (citation omitted).

2iiSee Application at 24.
2020-0140
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govern its review of Hawaiian Electric's above-ground 138 kV line

extension Interconnection-Related Requests (Issue 4).212

IV.
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the foregoing, subject to the conditions set
forth above, the Commission finds;
1.

support

of

Hawaiian Electric has met its burden of proof in
its

Hawaiian Electric

and

approval

for

request

Mahi

Solar,

of

dated

the

between

PPA

September

11,

2020.

In support thereof, the Commission further finds;

A.

The purchased power arrangements under the PPA,

pursuant to which Hawaiian Electric will dispatch energy on an
availability basis from Mahi Solar, including the Lump Sum Payment
to

be

paid

to

Mahi

Solar,

are

prudent

and

in

the

public interest; and

2.

Hawaiian Electric has met its burden of proof in

support of its request to include all non-energy payments under
the PPA, including the Lump Sum Payment and related revenue taxes,

the
(stating
that
No.
37383
at
7
Order
order
separate
procedural
to
issue
a
Commission intends
138
kV
line
above-ground
Hawaiian
Electric's
to govern
extension-related requests).
2i2see

2020-0140
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through the PPAC, to the extent such costs are not included in

base rates.

V.
ORDERS

THE COMMISSION ORDERS:
1.

Subj ect

the

to

conditions

forth

set

in

Sections III.C.6. and III.D.f the Commission approves:

A,

The PPA between Hawaiian Electric and Mahi Solar,

dated September 11, 2020; and
3.

Hawaiian

Electric's

request

to

include

all

non-energy payments under the PPA, including the Lump Sum Payments
(as defined in the PPA)

and related revenue taxes, through the

PPAC, to the extent such costs are not included in base rates.

2020-0140
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After Hawaiian Electric files an amendment to the

2.
PPA

based

procedural
Hawaiian

on

its

IRS

schedule
Electric's

in

results,

this

the

Commission will
to

docket

138

above-ground

govern

kV

review

its

overhead

Interconnection-Related Requests.
DONE at Honolulu, Hawaii

DECEMBER 30, 2020

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

«

APPROVED AS TO FORM:

Mike S. Wallerstein
Commission Counsel
2020-0140.l}k
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issue

a
of

line

CERTIFICATE OF SERVICE

Pursuant to Order No.

served

on

the

date

it

was

37043,

uploaded

the foregoing Order was

to

the

Public Utilities

Commission's Document Management System and served through the

Document Management System's electronic Distribution List,
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FILED
2020 Dec 30 AM 11:47
PUBLIC UTILITIES
COMMISSION

The foregoing document was electronically filed with the Slate of Hawaii Public Utilities
Commission's Document Management System (DMS).
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Application of )
)
)
)
)
)
)
)
)

MAUI ELECTRIC COMP7\NY, LIMITED
For Approval of Power Purchase
Agreement for Renewable
Dispatchable Generation with
Pulehu Solar, LLC.

DOCKET NO. 2020-0141

DECISION 7KND ORDER NO.

37731

DECISION AND ORDER

By

Commission

this

Decision

("Commission")

forth herein:

(A)

and

Order,

approves,

Public

the

subj ect

to

the Power Purchase Agreement

Utilities

conditions set
("PPA")

between

MECO and Pulehu Solar, dated September 11, 2020, for a 40-megawatt

{"MW") photovoltaic ("PV") project paired with a 160 megawatt-hour

^The Parties in this Docket are MAUI ELECTRIC COMPANY, LIMITED
("MECO" or "Maui Electric" or "Company") and the DIVISION OF
CONSUMER ADVOCACY ("Consumer Advocate"), an ex officio party,
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii
Administrative Rules ("HAR") § 16-601-62(a).
Additionally,
the Commission granted participant status to PULEHU SOLAR, LLC
("Pulehu Solar" or "Participant" or "Seller") pursuant to
Order No. 37429, "(1) Granting Pulehu Solar, LLC^s Motion to
Participate;
(2)
Approving Maui
Electric Company,
Inc.'s
Request to Bifurcate Its Power Purchase Agreement-Related Requests
From Its Interconnection-Related Requests; and (3) Adopting a
Procedural
Order
to
Govern
the
PPA-Related
Requests"
filed November 6, 2020 ("Order No. 37429").
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("MWh") battery energy storage systems ("BESS") to be located in

Pulehu

on

the

island

(the

of Maui

"Facility");

"Project" or

and (B) MECO's request to include all payments under the PPA,

including the Lump Sum Payment (as defined in the PPA) and related

revenue

taxes.

through the

Power Adjustment

Purchased

Clause

("PPAC"), to the extent such costs are not included in base rates;

and (C) MECO's proposed accounting and ratemaking treatment for

power

the

purchased

the

"PPA-Related

under

expenses

The

Requests").

the

(collectively.

PPA

Commission's

rulings

and

conditions are discussed herein.

I.
BACKGROUND
A.

Procedural History

On

September

15,

2020,

MECO

filed

its

Application

requesting approval of, among other things, the subject PPA.^

On October 2, 2020, Pulehu Solar submitted a motion to
participate in this proceeding.

2"Maui Electric Company, Limited's Application; Exhibits 1-9;
on
Verification;
and
Certificate
of
Service,"
filed
September 15, 2020 ("Application").
3"Pulehu Solar, LLC's Motion to Participate; Affidavit of
Michael
Alvarez;
and
Certificate of
Service,"
filed on
October 2, 2020 ("Motion to Participate").

2020-0141
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On

October

22,

2020,

the

Commission

issued

Protective Order No. 37391 to govern the production and exchange
of confidential information in this docket.
On

November

6,

2020,

the

Commission

issued

Order No. 37429, which set forth a statement of issues for this
proceeding, as follows:

1.

Whether Maui Electric has met its burden of proof
in support of its request for approval of the PPA
between
Maui
Electric
and
Pulehu
Solar,
dated September 11, 2020, for a 40 MW photovoltaic
BESS,
project,
coupled with
40 MW/160 MWh
proposed to be located in Pulehu, on the island
of Maui.
a.

purchased power
Electric's
Whether Maui
arrangements under the PPA, pursuant to which
Maui Electric will dispatch energy on an
availability basis from Pulehu Solar and pay
fixed Lump Sum Payments to Pulehu Solar,
are prudent and in the public interest, with
explicit consideration under HRS § 269-6, of
the effect of the State's reliance on fossil
fuels on price volatility, export of funds for
fuel imports, fuel supply reliability risk,
and greenhouse gas emissions;

2.

Whether Maui Electric has met its burden of proof
in support of its request to include all other
payments for energy and non-energy under the PPA,
including the Lump Sum Payment (as defined in the
PPA), and related revenue taxes, through the PPAC,
to the extent such costs are not included in
base rates;

3.

Whether Maui Electric has met its burden of proof
in support of its request for its proposed
accounting and ratemaking treatment for the
purchased power expenses under the PPA; and

2020-0141
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4.

Whether it is in the public interest for the
69 kilovolt ("kV") line extension, required to
interconnect the Project to Maui Electric's system,
to be constructed above the surface of the ground
pursuant to HRS § 269-27.6(a).^
Order

requests

No.

37429

(Issues 1, 2,

also

bifurcated MECO's

PPA-related

from its above-ground 69 kV line

and 3)

extension-related requests (Issue 4) and established a procedural
schedule governing MECO's PPA-related requests.®
Between
pursuant

to

information

November

Order

No.

requests

2020,

12,

37429,

the

to

("IRS")

and

December

Consumer

MECO

and

31,

2020,

Advocate

issued

Pulehu

Solar.

The Commission also issued its own IRs to MECO and Pulehu Solar on
January 28, 2021, and again to MECO on February 10, 2021.

On

February

2021,

8,

Pulehu

Solar

filed

its

Statement of Position.®

On February 5, 2021, the Consumer Advocate submitted a

motion for enlargement of time, seeking an extension of time for

it to file its Statement of Position and for MECO to file its reply

^Order No. 37429 at 16-17.

As mentioned in Order No. 37429,
®0rder No. 37429 at 14-17.
the Commission intends to issue a separate procedural order to
govern MECO's above-ground 69 kv line extension-related requests.
Id. at 26.
Pulehu Solar, LLC's Statement of Position; Affidavit of
Michael Alvarez; Attachment 1; and Certificate of Service,"
filed on February 8, 2021 ("Pulehu Solar SOP").
2020-0141
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In support of its Motion to Enlarge,

statement of Position.^

the Consumer Advocate stated that it "requires additional time to
complete

its

development

review of the
of

a

sound

information

record

filed and aid in the

for

the

Commission's

decision-making[.]According to the Consumer Advocate, MECO and
Pulehu Solar did not object to the Consumer Advocate's request

presented in the Motion to Enlarge.®

On

February

2021,

10,

the

Commission

issued

Order

No. 37621, in which the Commission granted the Consumer Advocate's
Motion to Enlarge and amended the procedural schedule.
On February 12, 2021, the Consumer Advocate filed its

Statement of Position, consistent with Order No. 37621.

‘^"Division of Consumer Advocacy's Motion for Enlargement of
Time; and Certificate of Service," filed on February 5, 2021
("Motion to Enlarge").
^Motion to Enlarge at 2.

^Motion to Enlarge at 2.

Division
of
’■^Order
No.
37621,
"Granting
the
Consumer Advocacy's Motion for Enlargement of Time," filed on
February 10, 2021 ("Order No. 37621").
ii"Division of Consumer Advocacy's Statement of Position,"
filed on February 12, 2021 ("Consumer Advocate SOP").

2020-0141
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On March 5,

2021, MECO filed its Reply Statement of

Position, consistent with Order No. 37621.^2

Pursuant

to

the

amended

deadlines

forth

set

in

Order No. 37621, no further briefing is contemplated, and MECO's
PPA-Related Requests are ready for decision-making.

B.

Parties to the PPA

MECO is "an operating public utility engaged in the
production.

purchase.

transmission,

distribution.

sale

and

of

electricity on the island of Maui; the production, transmission.

distribution, and sale of electricity on the island of Moloka'i;

and the production, purchase, distribution and sale of electricity
of the island of Lana'i."^^
Pulehu Solar "is owned by Longroad Energy Holdings, LLC

('Longroad'),

"is

comprised

a
of

company[,]"

Boston-based
the

legacy

First

Wind

which.
team

that

in

turn,

developed

seven (7) utility-scale projects that are currently in operation

Electric Company, Limited's Reply Statement of
Position; and Certificate of Service," filed on March 5, 2021
{"MECO Reply SOP") .
i2"Maui

^^Order No. 37261 at 2.
^^Application at 7.

2020-0141

6

Exhibit 4
Page 9 of 108

in

Hawai 'i [. ]

//15

of

experience

the

Regarding

Longroad

with renewable energy projects in Hawaii, Pulehu Solar states that
Longroad's projects include 150 megawatts,

alternating current

("MWac") of wind and 110 MWac of solar.

C.

Proposed Project
The Project will be located west of Kula, on the island

of

Maui,

eastern

the

approximately

property

owned

Tax

Key

Map

boundary
miles

three

(3)

by

Haleakala

Nos.

("TMK")

which

of

from

Ranch

located

Highway,

on

identified

by

Kula

Company,

2-5-001:003,1'’

be

will

is

which

comprised

of approximately 363 acres of land zoned Agriculture, "most of
which

is

classified by the

Land

Study Bureau

as

Class

D. "1®

Pursuant to the PPA, Pulehu Solar will develop, finance, construct.

own and operate the Project, which will consist of "approximately

122,000

high

efficiency

solar

('PV')

modules

mounted

on

i^Motion to Participate at 2-3; see also. Application,
Exhibit 1 at 194 ("Exhibit A-2 Ownership Structure").
i^Motion to Participate at 2-3, wherein Pulehu Solar adds that
Longroad has more than 3 GW of operating projects in ths
continental U.S.
^’Application at 20; see also, id., Exhibit 7.

i®Application at 20.
2020-0141
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approximately 1,250 trackers and twelve 4MW inverters[,]" paired
with a four-hour, 40 MW, 160 MWh lithium-ion BESS (consisting of

battery modules, inverter systems, and switchgear).^®
The BESS will connect directly to the PV component of

the

Project and will

charge

from energy collected by the

PV

component of the Project.20

Pursuant to the PPA, Pulehu Solar:

[R]epresents and warrants that, as of the
Commercial Operations Date of the [Project]
("COD"),the [Project] will be a qualified
renewable
resource under the
[Renewable
Portfolio Standards ("RPS")22] in effect as of
the effective date of the PPA ("Effective
Date")23 and that, absent a change in RPS law.

^^Application at 20-21.
20Application at 21 (wherein MECO notes that the BESS will
have the ability to charge 20% from energy provided by MECO during
the federal investment tax credit recapture period and up to 100%
upon the expiration of the federal investment tax credit
recapture period).
2iThe "Commercial Operations Date" ("COD") is defined by
the PPA as the "date on which [the] Facility first achieves
Commercial
Operations,"
Application,
Exhibit
1
at
151.
"Commercial Operations" is further defined by the PPA as MECO's
"satisfaction" of certain "conditions," which includes passage of
the "Acceptance Test[.]" Id., Exhibit 1 at 150. The "Acceptance
Test" is defined, in part, as a "test" conducted by Pulehu Solar
and witnessed by MECO "within thirty (30) Days of completion of
all Interconnection Facilities[.]" Id., Exhibit 1 at 147.
22see HRS §§ 269-91, -92, -93, -94, -95, and -96.

^^Application, Exhibit 1 at 154. The "Effective Date" is
defined by the PPA as "the last to occur of (i) the Non-appealable
PUC
Approval
Order
Date
and
(ii)
the
date
that
the
2020-0141
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any and all energy delivered by [Pulehu] to
[MECO] from or through the [Project] will meet
the definition of "renewable
electrical
energy" or "renewable energy" as defined under
HRS § 269-91.24

D,
Material Terms Of The PPA
The salient terms of the PPA are summarized below. 25

In general, MECO states that "[t]he PPA contains indemnification.
pricing.

insurance.
pertaining

to

the

other

and

Term

[of

the

provisions,
PPA] ,

including

[Pulehu's]

those

delivery of

dispatchable energy from the [Project], and [Pulehu's] compliance
with laws, which will serve to protect [MECO]

from

certain

[ Proj ect] . "26

risks

associated

with

and its customers

interconnecting with

the

The material terms of the PPA are summarized below.

Interconnection Requirements 7\mendment ... is executed as such
date is set forth in the Interconnection Requirements Amendment."

24Application at 21-22.
25The terms and conditions of the PPA are also summarized in
Exhibit 4 to the Application.
In addition, the complete PPA is
attached as Exhibit 1 to the Application.
Citations to the PPA
will be by the Application's "Exhibit 1" numbers, rather than the
PPA's internal page numbering.

2SApplication at 24.
2020-0141
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The initial term of the PPA is twenty-five (25)

Term;

years following the COD ("Term")

Commission Approval and Associated Termination Rights:

MECO and Pulehu Solar are required to use "good faith efforts to
obtain, as soon as practicable," a satisfactory Commission order

approving the PPA within twelve (12) months of the execution date

of the PPA. 28

If a satisfactory Commission order is not issued

within twelve (12) months, or within a longer period as agreed to
by MECO and

Pulehu

Solar,

either MECO or

Pulehu

Solar may.

within one hundred eighty (180) days of such date, issue written
notice

declaring

the

PPA

null

and

void. 29

Similarly,

if

a

Commission approval order or an unfavorable Commission order is
issued but is appealed, and a non-appealable Commission approval

order is not obtained within the longer of twenty-four months from

the date the Application was filed, eighteen (18) months from the

2"^Application, Exhibit 4 at 3.
28Application,
Section 12.3).

Exhibit 4 at 3

(citing Exhibit 1 at 72-73,

29Application, Exhibit 4 at 3.

2020-0141
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such

filing

of

Pulehu

Solar

appeal,

or

such

agree

to

by

may

longer

period

subsequent

as

written

MECO

and

agreement.

either MECO or Pulehu Solar may, within ninety (90) days of such
date, by written notice declare the PPA null and void.^o

MECO clarifies that timeframes for Commission approval
were set based on, among other things, "the Project’s need to move
forward as expeditiously as possible to safe harbor the federal
Investment Tax Credit

('ITC')."31

However, MECO also clarifies

that "in the event Seller is unable to safe harbor the ITC and

the PPA is not declared null and void pursuant to the terms of the

PPA, the contract price negotiated in the PPA will not be increased
or subject to adjustment. "32

Company Right to Declare PPA Null and Void Prior to
Effective Date:

MECO may declare the PPA null and void prior to

the Effective Date for the following reasons:

(A) Seller implements material changes in the
type of, or performance specifications of,
the equipment that affects the results of the
Study]
or
Requirements
iInterconnection
rp]reject schedule without the consent of
the Company!;]

(B)
its
^^Application,
Section 12.6(b).

Seller material breach [sic] of any of
warranties,
representations
and
Exhibit

4

at

3-4;

^^Application, Exhibit 4 at 4.
32Application, Exhibit 4 at 4.
2020-0141
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and

Exhibit

1

at

75,

including a
breach of
Sections
22.2(c)
or 22.2(d) of the PPA requiring Seller to have
obtained
certain
Land
Rights
and
Governmental Approvals, or the provisions of
Attachment G (Company-Owned Interconnection
Facilities) requiring the payment by Seller to
Company of certain specified amounts for
interconnection facilities, and such breach
has not been cured within ten (10) Days of
notice from [the] Company[;]

(C) Seller, after making payment for the
interconnection
facilities,
requests
in
writing that Company stop or otherwise delay
the performance of work for which Company
received such payment[; and]
IRS
Letter Agreement
and
any
(D) The
agreement to effectuate a greenhouse gas
analysis
under
Section
12.3
emissions
(PUC Approval) is terminated prior to the
completion
of
the
Interconnection
Requirements Study. 33

Pricing

Lump

Sum

Payment:

in

general.

under the

Renewable Dispatchable Generation PPA ("RDG PPA'") model, the terms
and provisions of the PPA allow the Company to pay "a Lump Sum
Payment^^

for

the

subj ect

to

uhe

Company's
[Project]

right

to

meeting

dispatch
certain

the

[Project],

agreed

upon

^^Application, Exhibit 4 at 4-5.

Lump Sum Payment is a fixed monthly payment based on the
availability
and
performance
of
the
renewable
facility.
See Application, Exhibit 4 at 2.
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Performance Metrics^s. "36

Both the availability of the Project and

the meeting of Performance Metrics affect the Lump Sum Payment,
which.

"has

[Project]

is

the potential to be reduced down to

completely

unavailable

or

if

the

zero if the

[Project]

is

available but underperforming in other aspects as measured by the
Performance Metrics."37

There are separate Performance Metrics for

the PV system and the BESS, although the Project is considered a
single resource. comprised of the PV system and BESS, together.

35Regarding Performance Metrics and as stated in the PPA,
the following Performance Metrics are utilized:
(i) the PV System Equivalent Availability
Factor ("EAF") Performance Metric is used to
evaluate the availability of the PV System for
dispatch by Company;
(ii) the Guaranteed
Performance Ratio ("GPR") Performance Metric
is used to evaluate the efficiency of the
PV System; (iii) the BESS Capacity Performance
Metric is used to confirm the capability of
the BESS to discharge as required by the terms
of the PPA; (iv) the BESS EAF Performance
Metric is used to determine whether the BESS
is
meeting
its
expected
availability;
(v) the BESS EFOF Performance Metric is used
to evaluate whether the BESS is experiencing
excessive unplanned outages; and (vi) the BESS
RTE Performance Metric is used to determine
the energy storage efficiency of the BESS.

Application, Exhibit 4 at 6. Note also that "[a]lthough the
Facility is treated as a single resource (i.e., both PV system and
BESS), there are separate Performance Metrics for the PV system
and the BESS." See Application, Exhibit 4 at 6.
^^Application, Exhibit 4 at 5.

^■^Application, Exhibit 4 at 5.
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For all RFP Stage 2 PPAs,^® the Lump Sum Payment reflects the
separate
("the

components

BESS

accordingly.
then

of

Allocated

the

Proj ect,

Portion")

of

and
the

a

portion

Sum

Payment

allots

Lump

The BESS Allocated Portion is "equal to 50% of the

applicable

total

Lump

Sum

Payment,

which

reflects

the

proportional benefit of the BESS to the system. "39

Further:
The Lump Sum Payment specified in this
Application was proposed by the Seller in its
response to the Request for Proposals for
Variable [RDG] and Energy Storage issued by
the Company ("RFP Response") for the ability
to dispatch the MWh value of the Facility's
Net Energy Potential ("NEP") specified in the
Seller's RFP Response.
The Project’s energy projection is valued based on an

estimated NEP for the Project, which "represents the theoretical
annual energy delivery of the (Project’s] PV System to the Point
of Interconnection [with MECO] assuming 'typical' availability and

'representative' meteorological conditions at the [Project] site.

38x'rpp stage 2 PPAs" refers to the PPAs that resulted from the
second
round
of
competitive
procurement
for
MECO,
Hawaiian Electric Company, Inc. ("HECO"),
("HECO"), and Hawaii Electric
Light Company, Inc. ("HELCO").
See In re Public Util. Comm'n,
Docket No. 2017-0352.

^^Application, Exhibit 4 at 6.
^^Application, Exhibit 4 at 7.
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with probability of exceedance of 95%. zz41

The Lump Sum Payment

amount will be adjusted "from time to time as the MWh value

assigned to the [Project’s] NEP is reassessed as provided in the
PPA[,]" but which will be "made on the basis of the 'Unit Price'
of $0.092003202 per [kilowatt-hour ('kWh')] of NEP, as specified

in the PPA."«
The PPA does

Pricing Energy Payment and Test Energy;

not provide for an energy payment of any kind.^^
Pricing Hawaii Tax Credit Pass Through:

In the PPA,

MECO and Pulehu Solar acknowledge that, because the Hawaii tax
treatment that will apply to renewable energy technologies on the
Commercial Operations Date is uncertain, the Contract Pricing was

set

assuming

Hawaii

Pulehu

Energy

Renewable

("State ITC").

Solar

As

such.

would

not

Technologies

and

in

be

eligible

Income

accordance

for

Tax
with

the

Credit
the

PPA,

Pulehu Solar is required to use commercially reasonable efforts to

apply for and obtain the maximum reasonably available State ITC

and pass through any credits received to MECO for the benefit of

its customers, and if Pulehu Solar fails to do such, MECO will be
entitled to liquidated damages "in an amount equal to the maximum

^^Application, Exhibit 4 at 7.

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 7.
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[State ITG]

available for the Project at such time,

minus the

amount of such tax credits that Seller was able to obtain and

to

pass-through

Company

the

for

of

benefit

ratepayers.

"44

MECO notes in the Application, however, that the 2020 Hawaii State

Legislature recently passed S.B. No. 2820 S,D. 2 H-D. 2^^ that will

end the state of Hawaii tax credit for utility scale solar energy
projects over 5 MW that require a power purchase agreement to be

approved by the Commission-

Thus, MECO does not expect there to

be any State tax credits to pass through.

("Liquidated

Damages")

are

Liquidated

Damages:

Liquidated

Pricing

assessed

when/if

Seller

damages

fails

to

achieve certain Performance Metrics that indicate that MECO "is

not

receiving

the

benefit

its

of

dispatch

[Project's] energy production and storage. "46

rights

over

Liquidated Damages

will be assessed against the full Lump Sum Payment amount.

event

that

the

Seller

fails

to

achieve

the

one

or

more

"In the

of

the

Performance Metrics, there Is a liquidated damage amount that is

^^Application, Exhibit 4 at 9.

^^See Gov. Msg. No. 1116, advising the Legislature that SB2820
HD2
was
signed
into
law,
as
Act
061.
SD2
https : / /WWW - capitol .hawai i ■ gcv/sessiori2 020/bil Is/GMII 66 .pdf
(last viewed on April 5, 2021).

'^^Application, Exhibit 4 at 9.
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Liquidated Damages relating to

associated with such failure.

the BESS are calculated on the basis of the BESS Allocated Portion
of the Lump Sum Payment

for an applicable three-month period

(which is referred to in the PPA as "BESS Measurement Period").^®

Pricing

Other Adjustments;

The Lump Sum Payment may

also be adjusted based on the report of the Project’s NEP by an

independent engineer {"IE") at the close of Seller’s construction
financing, but before commercial operation of the Facility.

If the

IE finds that the Project’s NEP is equal or greater than the NEP

estimate provided in Seller’s RFP Response, the Lump Sum Payment
in the Application will apply for the first fifteen (15) months
However, if the IE

following commercial operation of the Project.

determines that the Project’s NEP is less than the NEP estimate in
Seller’s RFP Response, Seller may either: (1) declare the PPA null

and

void;

Lump

Sum

or

(2)

Payment

use

the

based

IE’s
on

NEP

the

estimate

Unit

to

Price

reduce
during

the

the

first fifteen (15) months following commercial operation of the

Project as well as pay one-time Liquidated Damages calculated on

the

basis

of

$10/MWh

of

the

differential

NEP estimates.^®
^"^Application, Exhibit 4 at 6.

^^Application, Exhibit 4 at 6.
^^Application, Exhibit 4 at 9.
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between

the

two

Company’s Right of First Negotiation to Purchase the
In the event Pulehu Solar wishes to assign its interest

Project:

in the Project or effect a change of control, MECO has the first

right to negotiate for purchase of the Project.
"in the

event

that

[MECO]

Standards

Accounting

[Financial

Codification (’FASBASC’)]

the [Project],
the

. .

subject

is

810 .

Board

Additionally,

consolidation

to

Accounting

under

Standards

with respect to Seller and

.

[MECO and Seller] shall effectuate sale of

[Project] to [MECO]

[{upon commercially reasonable terms at

Make Whole Amount or fair market value)]. z/50

MECO clarifies that

any such purchase of the Project by MECO "shall be subject to

application

to

the

Commission

for

approval.

and.

prior

to

consummation, formal Commission approval of such purchase. //51

Similarly,

at the end of the PPA Term, MECO has the

option to purchase the Project.
Compliance with Laws and Regulations:

Under the PPA,

Pulehu Solar is responsible for:
(A) obtaining any and all necessary permits,
governmental approvals, and land rights for
the construction and operation of the Project;

Application, Exhibit 4 at 10.
Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10 (citing Exhibit 1 at 326-341,

Attachment P).
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(B) installing, operating, and maintaining
the Project safely and in compliance with all
applicable laws; and
(C) Prior to commencement of construction of
the Company-Owned Interconnection Facilities,
providing the necessary permits, government
approvals, and land rights for construction,
ownership, operation, and maintenance of the
Company-Owned Interconnection Facilities.
After termination of the PPA, or if

Site Restoration:

the PPA is declared null and void, Pulehu Solar will, upon MECO’s
request, remove all Company-Owned Interconnection Facilities and
Seller-Owned Interconnection Facilities from the land and "recycle

such

Facilities"

to the

fullest

extent possible.

and

restore

the land to its condition prior to construction (alternatively.
MECO

may

elect

Interconnection

to

remove

Facilities

all

or

and/or

part

of

the

Seller-Owned

Company-Owned

Interconnection

Facilities, in which case Pulehu Solar will reimburse MECO for the
cost of removal).

^^Application, Exhibit 4 at 10-11 (citing Exhibit 1 at 67-70,
Section 11.1-11.3).
^^Application, Exhibit 4. at 11 (citing Exhibit 1 at
Attachment G, Section 7).
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280-282,

MECO will have discretion to dispatch

Company Dispatch:

the Project, including the PV and BESS, in its preferred manner.^5
Credit

Assurances

and

Pulehu

Security:

Solar

is

required to post and maintain Development Period Security and
Operating Period Security.

Guaranteed

Milestones:

Commercial

Operations

Date,

Proj ect

Pulehu Solar must meet agreed upon Guaranteed Project

Milestones, including Commercial Operations, as set forth in the

PPA.5’?

Failure to meet Guaranteed Project Milestones subjects

Pulehu Solar to daily delay damages, and eventual termination may
occur for failure to cure such delays.^®
Solar

Pulehu

Cybersecurity:

must

implement

cybersecurity policies and standards (to include segmenting and
segregating

networks

and

functions.

hardening

network

devices, securing access to infrastructure, and protecting against

s^Application, Exhibit 4 at 11 (citing Exhibit 1 at 62-63,
Article 8 ; and Exhibit 1 at 251-252, Attachment B, Section 9(d)).

^^Application,
Article 14).

Exhibit 4 at 11

(citing Exhibit 1 at 83-87,

5'^Application,
Article 13).

Exhibit 4 at 12

(citing Exhibit 1 at 77-82,

s^Appllcation, Exhibit 4 at 12.
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malicious

software

or

unauthorized

in

code)

accordance

with

industry best practices and commensurate with the assessed level
of risk for the Project.

In order to better address the

Community Outreach Plan;

public interest in renewable energy projects such as the Project,
Seller was required (under Section 29.21 of the PPA) to develop

and provide a comprehensive community outreach and communications

plan prior to the Execution Date that is to be made publicly
available on Seller’s Project-specific website for the Term of the

PPA. 60

Further, Seller is required to:

(1) work with neighboring

communities and stakeholders during all phases of the Project,
including hosting a public meeting for the neighboring community.

stakeholders, and general public to provide them with information

opportunity to

and

an

and

potential

written,

benefits

unedited

discuss

concerns.

of the

Project,

and to

receive their
Proj ect’s

and

(2)

consider

the

historical

and

cultural

resources

comments;

potential

impacts

on

determine

if

action

any

mitigation measures.

should

be

taken

to

protect

and

native

Hawaiian rights.®^
s^Application, Exhibit 4 at 13 (citing Exhibit 1, at 197-202,
Attachment B, Section 1(b) (iii) (G) ) .

^^Application, Exhibit 4 at 13 (citing Exhibit 1, at 138-140,
Section 29.21).
^^Application, Exhibit 4 at 13.
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II.
PARTIES' AND PARTICIPANT'S POSITIONS
A.
MECO

MECO provides a number of justifications in support of
its Application, including that: (1) both the PPA and the Project
are consistent with the Hawaiian Electric Companies'Power Supply
Improvement

Plan

Update

("PSIP")

Report:

December

2016

and

Commission’s Inclinations; (2) the Project was selected through a
competitive procurement process; (3) the PPA is expected to provide

bill savings to MECO’s customers over the PPA Term;

reduce

will
(5)

the

customer

Project

will

exposure
help

meet

to

fuel

the

price

State’s

(4) the PPA

volatility;

energy

policy

objectives and RPS goals;

(6) the Project provides essential grid

services

as

the

process;

(7) the Project will reduce fossil fuel consumption by

MECO’s

defined

generating

in

units;

and

Integrated

(8)

the

Grid

PPA's

Planning

RDG

("IGP")

contracting

mechanism will improve on the Company’s ability to leverage maximum

value from this and subsequent renewable resources.

^2The "Hawaiian Electric Companies" (also, "HECO Companies")
refers to MECO, HECO, and HELCO.
^^Application at 3-5.
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MECO states

MECO’s PSIP and Commission * s Inclinations♦
the

that

is

PPA

PSIP objectives,

which

the

with

"consistent

Companies I

forth ths

set

Companies' ]

[HECO

intention to

competitively procure new grid-scale generation resources through

plans

detailed

further

MECO

and

actions

states

that

for

PPA

the

is

to

consistent

2021.
with

the

'perspectives on the

which "offered

Commission’s Inclinations,

2017

years

the

vision, business strategies and regulatory policy changes required

align

the

HECO

interests

and

the

to

Companies'
state’s

business

public

the Hawaiian Electric Companies to

model

with

customers'

policy goals[,]'[and]

urged

'seek higher penetrations of

lower-cost renewables and to lower fuel costs in existing power
According to MECO, the PPA will increase renewable

plants.'
energy

generation

and

decrease

the

amount

of

fossil

fuel

consumption by existing power plants, resulting in lower fossil

fuel purchases.
Result of Competitive Procurement.

MECO notes that the

Project was selected through a competitive procurement process
with defined targets and operation dates.

^^Application at 11.
^^Application at 8.
^^Application at 8-9.
^■^Application at 9.
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For example, for Oahu,

HECO sought proposals for the capability to provide approximately

1,300,000

MWh

dispatchable

per

year

generation

("MWh/year")

of

variable

renewable

to

the

Company’s

system.®®

delivered

This process enabled the Company to select this Project (as part
of portfolio of projects) to deliver the benefits contemplated by

the Stage 2 REP at competitive prices.®®
Bill

Savings

for

MECO’s

Customers.

Because

the

Unit Price of the Project is fixed (and not tied to the price of
fossil fuels), it is expected to result in bill savings to MECO's

customers over the term of the PPA.
result

500

of

kWh

the

per

PPA,

month

a
of

typical

MECO estimates that as a

residential

electricity

could

customer
save

consuming

approximately

$3.07 per month on average during the term of the PPA.’®

On a

portfolio basis with the other projects selected in the Company's
Stage 2 RFP for Maui, MECO estimates that a typical residential
customer consuming 500 kWh per month could save approximately

$0.98 per month on average,
Reduced Customer

Exposure to

Fuel

Price Volatility.

MECO asserts that the PPA reduces customer exposure to volatility

^^Application, Exhibit 2 at 5.

^^Application at 9.
’•^Application at 10.
’^Application at 10.
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in fuel prices by de-linking the PPA pricing from fossil fuel over

the term of the contract and by adding more renewable generation
As such. customers "will not be

that displaces fossil fuels.

subject to bill increases with rises in the price of fossil fuel. "*^3

MECO states that "[t]he renewable

Increase in RPS.

energy to be purchased from the Facility pursuant to the PPA will
assist Maui Electric in achieving the State of Hawai'i's RPS

MECO

goals.

estimates

that

the

Facility

can

potentially

contribute up to 10.18 percentage points of the Company’s 2025 RPS
and 1.17 percentage points of the Hawaiian Electric Companies'
consolidated 2025 RPS.’’^

Essential Grid Services.

MECO states that the Project

is advantageous because it enables the Company to dispatch the
Facility’s available energy in real time, thereby "allowing ths
Facility to potentially contribute to many of the grid services as

proposed

in

conventional

the

LIGP]

synchronous

process

traditionally

generation!,]

"76

provided

According

to

by

MECO,

the Company "will be able to dispatch energy from the Project's PV

"^^Application at 12.
’^^Application at 12.
’’^Application at 11.
’’^Application at 11.

’^Application at 9.
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or storage system as needed to serve customer demand outside solar

provide

to

and

hours.

production

reserves.

replacement

This allows MECO to provide energy and grid services from the

renewable Project, rather than relying on conventional fossil fuel
generating units.

Reduced Fuel

fossil

to

avoid

as

follow^s:

Consumption.

consumption over

fuel

Diesel

The

Fuel

Project
the

is

life of

3,222,479 barrels;

estimated
the

PPA,

Ultra-Low Sulfur

Diesel 1, 479 barrels; and Biodiesel 299,717 barrels.”^®

Renewable Dispatchable Generation PPA.

MECO states that

"[t]he PPA was based on the model Renewable Dispatchable Generation

PPA

filed with the

conditions

.

Stage

2

RFP

[whose]

[s]pecific terms

contain indemnification, insurance.

and

and other

provisions that will serve to protect the Company and its customers
from certain risks."®'’

Further, MECO states that it negotiated

provisions to ensure capabilities of the Facility when dispatched
throughout the Terra of the PPA. s’-

’^’^Application at 9.
’’®Appli cation at 9.
’^^Application, Exhibit 3 at 4.
^^Application at 10.
^^Application at 10.
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B.

The Consumer Advocate

In

review

its

Application,

MECO's

of

the Consumer Advocate considered the following factors:

1.

The procurement process;

2.

The pricing, bill impacts, and
associated with the proposed PPA;

3.

The terms and conditions of the proposed PPA;

4.

Community outreach; and

5.

The Project’s effect on the State's reliance on
fossil
fuels,
greenhouse
gas
emissions,
and contribution to renewable portfolio goals.^2

net

benefits

Notwithstanding the Consumer Advocate’s concerns that

the

RDG-PPA

customers [,)

a

represents

"significant

of

transfer

risk

to

and the uncertainty of actual bill impacts of the

Stage 2 RFP projects, the Consumer Advocate recommends, subject to
certain conditions: (1) approving the PPA between Pulehu Solar and

ME CO,
power

dated September 11,
arrangements

in

the

2020;

(2)

finding that the purchased

PPA

are

reasonable.

with

explicit

consideration of the effect on the State's reliance on fossil fuels

on price volatility, export of funds for fuel imports, fuel supply
reliability risk.

and greenhouse gas emissions;

®2consumer Advocate SOP at 11-12.
®3consumer Advocate SOP at 20.
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(3)

authorizing

MECO to include all payments

for energy and non-energy under

the PPA, including the Lump Sum Payments and related revenue taxes,

in MECO’s PPAC to the extent such costs are not included in MECO's
base

and

rates;

ratemaking

approving

(4)

for

treatment

the

the

proposed

purchased

power

accounting
expenses

and

under

the PPA.84
However, the Consumer Advocate recommends the following
conditions be included in any approval granted by the Commission:
Pulehu Solar should file copies of all invoices

1.
relating

the

to

engineering.

procurement.

construction.

and maintenance associated with the proposed PPA no later than
sixty (60) days after the Commercial Operations Date, as well as
file Pulehu Solar’s income statements or results of operations
related to the proposed PPA that will allow the Commission and the
Consumer Advocate to evaluate the comparability of the Project’s

actual results to the pro forma information;

2.

To the extent additional information is necessary

in connection with the above conditions, the Consumer Advocate be

allowed

to

issue

IRs

to

Pulehu

Solar

this proceeding;

®^Consumer Advocate SOP at 1-2 and 47.
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as

a

participant

in

3.

As

it

relates

to

future procurement processes,

bidders be required to file the pro forma information related to

addition

in

proj ect.

their

of

copies

to

any

supporting documentation (e.g., copies of leases, EPC contracts.
etc.) including native files with formulas intact to support its

bid price;

4.
missed

MECO filer

Guaranteed

(25)

within twenty-five

Proj ect

Milestone,

the

days of any

milestone

missed,

the reason(s) the milestone was missed, as well as measures the
Company believes will

address the delay,

including preventing

similar delays for the same or other projects in the future;

5.

MECO file monthly analyses that support a finding

that the Project is being used and dispatched in a manner to

maximize the benefits to customers;

6.

All completed environmental assessments that will

be used to develop detailed decommissioning plan and methodology
should be in place to determine if the Land has been restored to

its

condition

prior

to

the

development

and

construction

of

the Project;
7.

When

the

industry

end-of-life programs have matured.

for

recycling

and

other

Pulehu Solar be required to

develop a comprehensive end-of-life management plan for Proj ect

equipment during the PPA term;

2020-0141
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8.

For

future outreach efforts.

Pulehu be required

to offer both live in-person and virtual testimony opportunities.
and that

efforts be

undertaken to

increase accessibility and

transparency of the content shared in public outreach meetings,
including broadcasting, recording, and transcribing questions and

comments of public outreach meetings.®^
"[T]o the extent that the proposed PPA is approved by
the Commission,
inclusion

of

[respectively,]

the Consumer Advocate does
the

PPA

payments

in

the

not object to the

Company's

PPAC,

if such costs are not included in another cost

recovery mechanism.
The Consumer Advocate "does not object to the Company’s

proposed ratemaking treatment . . . [but] as the Company conducted

a preliminary evaluation, which considered the PV system not to
contain a lease, while the BESS was determined to contain a lease.

to the extent that there are any changes to that determination.

the Company should report such changes and any associated changes
to the regulatory asset/liability and ratemaking treatment.

®5Consumer Advocate SOP at 41-44.
®^Consumer Advocate SOP at 44.

®'^Consumer Advocate SOP at 46.
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c.
Pulehu Solar

In its SOP,
"find

that

including the

Pulehu Solar requests that the Commission

purchased
Lump

arrangements

power

Sum Payments

to

be paid

under
to

the

Pulehu

PPA,

Solar,

are prudent and in the public interest, and that the PPA should be

approved. -"'88
1,

In support thereto. Pulehu Solar states:
The PPA was the result of a four-month arms-length

negotiation between Pulehu Solar and MECO ending in September 2020;

2.

The

certainty

of

payment

due

to

the

monthly

Lump Sum Payment allows the Project to be eligible for underwriting
criteria from financiers which. in turn, allows Pulehu Solar to

offer lower pricing than would otherwise be possible;

3.

Besides offering structure that allows for lower

pricing and ultimately cost savings to ratepayers. the PPA also

ensures that ratepayers are not paying for services or capacity
that they are not receiving;

4.

The operation of the Project is expected to result

in a net GHG emissions reduction of 1,401,717 MT CO2e over the

25-year term of the PPA;

Pulehu Solar SO? at 5.
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The overall projected bill impact during the term

5.

of the PPA is savings of approximately $3.07 per month on average

for a typical residential ratepayer consuming 500 kWh per month;
The Project’s BESS will allow the Project to store

6.

energy from the PV system that cannot be readily accepted by MECO’s

grid during peak solar production;

7.

The

Project

assist MECO in

will

achieving

the

State’s RPS goals;

8.

oil-fueled

The

units.

Project
like

will

the

Kahului

dispatch

MECO's

decrease

Power

Plant,

and

of

reduce

GHG emissions; and

9.

The

Project has been redesigned in response to

community concerns, and Pulehu Solar's community outreach efforts
have resulted in general support from the local community.®®

Pulehu
the

Commission

Solar

"find

also
that

requests
[the]

above-ground

extension is in the public interest.

89pulehu Solar SOP at 5-13.

sopulehu Solar SOP at 3.
2020-0141
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if

[69

necessary.
kV]

line

D.
MECO Reply to the Consumer Advocate
In response to the Consumer Advocate's recommendation

that Pulehu Solar file: 1) all invoices related to the engineering.
procurement, construction, and maintenance associated with the PPA

within

sixty

(60)

days

after the

Commercial

Operations

Date;

and 2) its income statements or results of operations related to

the PPA, MECO does no object to this condition, but notes that in
Pulehu Solar's SOP, Pulehu Solar respectfully requested that the

Commission approve the PPA without imposing such conditions.

In response to the Consumer Advocate’s recommendation
that, in future procurement processes, bidders be required to file

pro forma information related to their projects in addition to
supporting documentation (e.g.. copies of leases, EPC contract).
MECO agrees, stating "[h]aving now completed the RFP process of

Stage 2, the [HECO] Companies confirm that requiring a complete
pro forma would have been beneficial to the process and allowed

for a more informed evaluation of developers' proposed projects.
In response to the Consumer Advocate’s recommendation

that

MECO

file.

within

twenty-five

(25)

days

of

any missed

Guaranteed Project Milestone, the milestone missed, the reason why

s^MECO Reply SOP at 6.
92MECO Reply SOP at 7.
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the milestone was missed, and any measure to mitigate the impact

(including in the future), MECO does not object, but notes that
the depth and detail provided in said filings will be dependent on

information disclosed by the Seller.
In response to the Consumer Advocate’s recommendation

that MECO file monthly analyses to support finding that the project
is being used in a manner that maximizes benefits to customers.
MECO

does

not

obj ect

to

this

condition.

but

notes

that:

1) the Application identifies the numerous benefits of the Project

it is already required to provide information

and PPA;

and 2)

relating

to the use and dispatch of the

filed

in

Docket

Nos.

2017-0213

and

Facility in reports

2011-0206.94

However,

MECO "understands that this additional reporting has been required

with respect to other Stags 2 projects and does not object to it

being equally applied across all projects. "95
In response to the Consumer Advocate’s recommendation

that all completed environmental assessments that will be used to

develop a detailed decommissioning plan and methodology be in place
to determine if the Land has been restored to its condition prior

to the development and construction of the Project, MECO submits:

93MECO Reply SOP at 7.
9^MECO Reply SOP at 8-11.
95MECO Reply SOP at 11.
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Since further assessment of potential impacts
to the land will continue to be refined
throughout
the
project
development,
environmental study and permitting processes,
a
detailed
decommissioning
plan
and
methodology . . . has not yet been developed.
Any such plan would require an assessment of
the Company's needs for the interconnection
facilities and the environmental laws in
effect at the time of decommissioning,
and thus cannot be committed to prior to the
Project’s development and construction.
In response to the Consumer Advocate's recommendation

that the Seller be required to develop a comprehensive end-of-life

management

plan

for

Project

equipment

during

the

PPA

term,

MECO does not object, but reiterates that this condition should

apply to the Seller, who is a Participant in this proceeding and

who will be developing the end-of-life-management plan.®^

Lastly,

in

response

to

the

Consumer

Advocate's

recommendation regarding Seller's outreach efforts, MECO does not

object, but notes that the Company "does not have control over the

developers'

decisions

or

actions

except

to

the

extent

requirements are incorporated as part of future RFPs."^®

ssmECO

Reply SOP at 12.

9^MECO Reply SOP at 13.
98MECO Reply SOP at 13.
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such

E.

MECO Reply to Pulehu Solar

MECO Supports Pulehu Solar's SOP to the extent that
Pulehu Solar recommends that the Commission find the PPA prudent
and in the public interest.

III.

DISCUSSION

A.
Legal Authorities

Generally,

the

rates

Pulehu Solar pursuant to the

agreed

upon

between

MECO

PPA are subject to review under

HRS § 269-27.2(c), which provides:
The rate payable by the public utility to the
producer for the nonfossil fuel generated
electricity supplied to the public utility
shall be as agreed between the public utility
and the supplier and as approved by the public
utilities commission; provided that in the
event the public utility and the supplier fail
to reach an agreement for a rate, the rate
shall be as prescribed by the public utilities
commission according to the powers and
procedures provided in this chapter.
The commission's determination of the just
reasonable rate shall be accomplished
establishing a methodology that removes
significantly reduces any linkage between
price of fossil fuels and the rate for
nonfossil
fuel
generated electricity

®®MECO Reply SOP at 14.
2020-0141
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and
by
or
the
the
to

potentially enable utility customers to share
in the benefits of the fuel cost savings
resulting from the use of nonfossil fuel
generated electricity.
As the commission
deems appropriate, the just and reasonable
rate for nonfossil fuel generated electricity
supplied to the public utility by the producer
may
include
mechanisms
for
reasonable
appropriate
and
incremental
adjustments,
such as adjustments linked to consumer price
indices for inflation or other acceptable
adjustment mechanisms.
Additionally,

HAR

§

5-74-22

states

that

rates

for

purchases shall:

(1)

Be just and reasonable to the electric consumer of

the electric utility and in the public interest;

(2)

Not discriminate against qualifying cogeneration

and small power production facilities; and

(3)

Be not less than one hundred per cent of avoided

cost for energy and capacity purchases to be determined as provided
in [HAR §] 6-74-23 from qualifying facilities and not less than

the minimum purchase rate.
Concomitantly,

HAR § 6-74-22

does

not

HAR

§

prohibit

6-74-

an

15(b)(1)

electric

provides
utility

or

that

any

qualifying facility from agreeing to a rate for any purchase.

or terms or conditions relating to any purchase, which differ from
ths rate or terms or conditions which would otherwise be required
by HAR § 6-74-22.

2020-C1141
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Relatedly, HRS § 269-16.22 states:
All purchase power costs,
costs.
including cost
related
to
capacity,
operations
and
maintenance, and other costs that are incurred
by an electric utility company, arising out of
power purchase agreements that have been
approved by the public utilities commission
and are binding obligations on the electric
utility company, shall be allowed to be
recovered by the utility from the customer
base of the electric utility company through
one or more adjustable surcharges, which shall
be established by the public utilities
commission. The costs shall be allowed to be
recovered if incurred as a result of such
agreements unless, after review by the public
utilities commission, any such costs are
determined by the commission to have been
incurred in bad faith, out of waste, out of an
abuse of discretion, or in violation of law.
For purposes of this section, an "electric
utility company" means a public company as
defined
under
section
269-1,
for
the
production,
conveyance,
transmission,
delivery, or furnishing of electric power.

Similarly, HAR § 6-60-6(2) states:
No changes in the fuel and purchased energy
costs may be included in the fuel adjustment
clause unless the contracts or prices for the
purchase of such fuel or energy have been
with
previously
approved
or
filed
the commission.
HRS § 269-6(b) further provides:
The public utilities commission shall
consider the need to reduce the State's
reliance on fossil fuels through energy
efficiency and increased renewable energy
generation in exercising its authority and
duties
under
this
chapter.
In
making
determinations of the reasonableness of the
costs of utility system capital improvements

2020-0141
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and
operations,
the
commission
shall
explicitly
consider,
quantitatively
or
qualitatively the effect of the State's
reliance on fossil fuels on price volatility,
export of funds for fuel imports, fuel supply
reliability
risk,
and
greenhouse
gas
emissions. The commission may determine that
short-term costs or direct costs that are
higher than alternatives relying more heavily
on
fossil
fuels
are
reasonable,
considering the impacts resulting from the use
of fossil fuels.

B.
Procurement of The Project
The PPA filed in this docket represents one of several

competitively procured,
purchase

renewable dispatchable generation power

agreements resulting from the HECO Companies I

second

round of competitive procurement to acquire new, dispatchable and
renewable energy resources for Oahu, Maui, and Hawaii Island.

Collectively, these projects, if approved, would provide

approximately

2,000 MWh

of

300

MW

storage

of

new

across

renewable
the

generation

and

about

Hawaiian Electric Companies I

looSee Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0139,
2020-0140, 2020-0142, and 2020-0143.
Negotiations with other
renewable project developers that were selected from the second
round of competitive bidding are still ongoing, and may result in
additional power purchase agreements.
2020-0141
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service territories.

When taking the first round of competitive

procurement into account^ which produced eight similar solar plus

storage project applications in 2018, seven of which were approved
in 2019^ and the eighth was approved in 2020,^^- the past several
years have represented a monumental shift in the electrical energy

landscape

in

Hawaii

reaching

towards

100%

renewable

energy

generation in accordance with the State's
The

procurement

to

HECO

second.

Companies

acquire new,

dispatchable

round
and

of

competitive

renewable

energy

resources for Oahu, Maui, and Hawaii Island has been the focus of
Docket No.

2017-0352.

In Docket No.

2017-0352,

the Commission

stated its intent;
[T]o ensure that each competitive bidding
process
"is
fair
in
its
design
and
implementation so that selection is based on
the merits;" that projects selected through a
competitive bidding process are consistent
with the utility’s PSIPs; that the utility’s
actions represent prudent practices; and that

^P^https://WWW.hawaiianelectric.com/new-renewable —projectsgubmitted-to-requlators-wlll-produce-lower-cost-electricityadvance-clean-energy {accessed March 17, 2021) .
37340
^'^-The Commission issued Decision
and Order No.
regarding the Paeahu Solar project in Docket No. 2018-0433 on
October 5, 2020, which thereafter was appealed and is now the
subject of 3001-21-0000041.

i03see § HRS 269-92.
2020-0141
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the
throughout
interests
are
public interest
The

existence

of

Commission

a

has

competitive

utility’s
process,
the
aligned
with
the

further

bidding

stated

that.

"while the

process

helps

to

provide

assurances that a bid is selected 'fairly,' this does not act as
a substitute for the [C]ommission's. or the Consumer Advocate's,

independent

review of the

evidence in determining whether to

approve, or recommend approval of. a proposed PPA."i05

That being said, the Consumer Advocate does not object
to the proposed PPA, and "believes that the proposed project and

PPA can provide benefits to the system and to customers[.]

/Z106

^^^In re Hawaiian Elec. Co.,
Co., Inc., Docket No. 2017-0352,
Order No. 35286, "Approving the Hawaiian Electric Companies’ Final
Variable Requests for Proposals, With A Modification," filed“on
February 20, 2018 ("Order No. 35286"), at 8.
Pulehu Solar represents that the Project was selected among
several competitive bid submissions and awarded the PPA through a.
highly competitive bidding process with significant oversight by
the Commission. See Pulehu Solar SOP at 5.
Hawaiian Slec. Co., Inc.
Inc.,, Docket No. 2018-0434,
Order No. 36168, "Compelling Mililani Solar I, LLC to Respond to
the
Consumer
Advocate’s
Information
Requests,"
filed on
February 20, 2019, at 10.

lo^Consumer Advocate SOP at 47.
2020-0141
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c.
Addressing the PPA

1.
Material PPA Terms and Conditions

a.
Pricing Provisions

Lump Sum Payment.
Payment

is

payable

to

As described above,

Pulehu

Solar

on

a

the Lump Sum

monthly basis

and

calculated by multiplying the Unit Price by the NEP, which is then
offset by Liquidated Damages, if applicable.

The Unit Price is

fixed at $0.092003202 per kWh of NEP annually, or approximately
$0.09 per kWh,

for the Term of the PPA (or levelized price of

approximately $0.1010 per kWh over the life of the project) .lo’
Relative to the Unit Price and corresponding levelized

price, the Consumer Advocate notes that the Project's pricing "is

somewhat consistent with [Stage] 1 RFP pricing [citation omitted]
and

the

[P] reject.

when

evaluated

on

an

individual

basis.

is expected to result in favorable bill impacts.
MECO notes,

that

while

the

levelized

price

of

the

proposed Project was used during the Company’s initial evaluation

lO’Application, Exhibit 4 at 7; and Exhibit 1 at 183;
MECO's response to CA/MECO-IR-14.a, filed November 25, 2020.
losconsumer Advocate SOP at 14-15.
2020-0141
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of the projects, "the levelized prices of the projects that were

procured through recent competitive procurements should not be the
sole determining factor of whether a project is reasonable and in

the public interest. "109 As the "levelized price is only one aspect

of the Project’s contribution to the systemmeco highlights
that "the RDG PPA’s contractual flexibility.

facility’s

technical

determining

whether

is reasonable

and

capabilities

and operational

provide system benefits

the

in the

combined with the
designed

to

. . will be a critical consideration in
lump

sum

public

payment

interest. "111

levelized pricing or unit pricing is

a

for

the

Stated

proj ect
simply.

calculation that only

captures the cost or payments of the PPA and energy generation
from the Project, and "does not characterize other benefits that

would be gained from the Project. "112

109MECO Response to CA/MECO-IR-17b, filed November 25, 2020.
^^^MECO Response to CA/MECO-IR-17a. See In re Maui Elec. Co.,
DW., Docket No. 2018-0433, "Post-Hearing Brief," filed on
May 26, 2020, at 13, wherein MECO reaffirms that the comparison of
pricing on levelized cost of energy basis does not account for the
fact that the quantity of energy generated by a project and
dispatched by the Company is only one aspect of the project’s
contribution to the system.
As such, the fact that the pricing
for a particular project on levelized cost of energy basis is the
highest of {or higher than) number of selected projects is not
determinative of that particular project's value.
i^^MECO Response to CA/MECO-IR-14a.
Response to CA/MECO-IR-17b.
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In

this

Consumer

the

regard.

Advocate

acknowledges

that while levelized pricing is informative, "other factors .

must be considered in determining the value of the project to the

grid[,]

''113

and "(w]hen all proposed Oahu projects are modeled

they result in approximately $60 million in overall

together.

system savings. "114

The NEP is defined by the PPA as:

NEP.

The estimated single number with a P-Value of
95 for the annual Net Energy that could be
produced by the Facility based on the
estimated long-term monthly and annual total
of such production over a ten-year period,
The Net Energy Potential is subject to
adjustment as provided in Attachment U
(Calculation and Adjustment of Net Energy
Potential) to this Agreement, but in no
circumstances shall the Net Energy Potential
exceed the NEP RFP Projection.

In more colloquial terms.
theoretical

as noted above,

annual

energy

"[t]he NEP

delivery

of

the

represents

the

[Proj ect’s]

PV System to the Point of Interconnection assuming

'typical'

availability

and

'representative'

meteorological

ii^consumer Advocate SOP, Attachment 2 at 5.
^i^Consumer Advocate SOP, Attachment 2 at 10.
^^^Application, Exhibit 1 at 168 (emphasis added) "Net Energy"
in turn, is defined as "(tjhe total quantity of electric energy
(measured in kilowatt hours) produced by the Facility over a given
time period and delivered to the Point of Interconnection,
as measured by the revenue meter. 'Net Energy' (is] the equivalent
of 'Actual Output.'" Id.
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conditions at the site, with a probability of exceedance of 95%. "116

In its RFP proposal, Pulehu Solar estimated that the Project would
have a NEP of 109,315 MWh per year.-^"'
The NEP is subject to adjustments during the Term of the

PPA.

The first assessment will occur prior to commercial operation

of the Project, following receipt of the IE’s Assessment Report,
which will include the IE’s own NEP estimate.

If the IE’s NEP

estimate is "equal to or greater than the NEP estimate provided in
[the]

Seller’s RFP Response, the Lump Sum Payment specified in

this Application will apply for the first 15 months following
Commercial Operations. "119

If the IE's NEP estimate is less than

the estimate in Seller’s RFP Response, Seller may either declare
the PPA null and void or may accept the IE’s NEP estimate; however,
if Seller accepts the IE’s NEP estimate. the IE’s NEP estimate

will

be

used

to

determine

the

Lump

Sum

Payment

during

the

first 15 months following Commercial Operations and Seller must

pay one-time Liquidated Damages penalty (calculated on the basis

of $10/MWh of the differential between the Seller’s NEP estimate

^i^Application, Exhibit 4 at 7.

^^"'Application at 2, and Exhibit 4 at 5.
^^®Application, Exhibit 4 at 9.
ii^Application, Exhibit 4 at 9,

2020-0141
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and the IE’s NEP estimate) .^20

Thereafter, the IE shall conduct

periodic operational energy production reports, which may trigger

further recalculations of the Lump Sum Payments.^21
Thus,

although the NEP will be

adjusted at

certain

intervals specified by the PPA, the PPA caps the NEP at the amount

specified by the RFP (i.e., 109,315 MWh per year).

Applying the

PPA’s Unit Price of $0.092003202/kWh, the maximum Lump Sum Payment
under the PPA is $10,057,330 per year, or $838,111 per month.^22

Upon considering the

PPA’s

NEP

(which

is

capped at

maximum amount) and Unit Price (which is fixed for the Term of the

PPA) the Commission finds that the Lump Sum Payment is reasonable
because placing a maximum amount payable on the Lump Sum Payment
provides more certainty and comparatively less price volatility

than rates based on fossil fuel prices.123

^20Application, Exhibit 4 at 9.

^2iSee Application, Exhibit 1 at 366-374, Attachment
("Calculation and Adjustment of Net Energy Potential").

U

^22Expressed as mathematical equation: ($0. 092003202 per kWh
X 1,000) X 109,315 MWh per year = $10,057,330 per year,
$10,057,330 per year/12 months = $838,111 per month.

^23^ HRS § 269-6 (b) (stating that the Commission shall
consider,
quantitatively
or
qualitatively,
"explicitly
State’s
reliance
on
fossil
fuel
on
the effect of the
price volatility, export of funds for fuel imports, [and] fuel
supply reliability risk").
2020-0141
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Moreover, based on the Lump Sum Payment for the Project,
it is anticipated that a typical residential customer consuming

500

kWh

per

month

of

electricity

could

save

approximately

$3.07 per month on average during the term of the PPA.124

On a

portfolio basis with the other projects selected in the Company’s
Stage 2 RFP for Maui, MECO estimates that a typical residential

customer consuming 500 kWh per month could save approximately

$0.98 per month on average over the course of the PPA.

Further,

MECO represents that the Project is expected to lower typical

residential customer’s monthly bill on average during the Term of
the PPA. 125

Liquidated Damages.

As stated above. Liquidated Damages

have the potential to reduce the Lump Sum Payment down to zero if

the

Project

is

completely

unavailable

measured by the Performance Metrics.

include:

or

underperforming

as

These Performance Metrics

(a) the PV System Equivalent Availability Factor ("EAF")

Performance Metric, which evaluates the availability of the PV
system for dispatch by MECO; and (b) the Guaranteed Performance

Ratio ("GPR"), which evaluates the efficiency of the PV system. 126

i24Application, Exhibit 3, Attachment 6.
125MECO Response to CA/MECO-IR-6, filed on November 25, 2020.
i26Application, Exhibit 1 at 8-28, and Exhibit 4 at 6.
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Regarding

include:

the

BESS

system,

the

Performance

Metrics

(c) the BESS Capacity Performance Metric, which confirms

the capability of the BESS to discharge energy as required under
the

terms

which

of

the

whether

determines

(e)

availability;

(d)

PPA;

BESS

EAF

is

BESS

the

BESS

the

the

Equivalent

Performance Metric,

meeting

its

Forced

Outage

expected
Factor

("EFOF") Performance Metric, which evaluates whether the BESS is

experiencing excessive unplanned outages; and (f) the BESS Round

Trip Efficiency

("RTE")

Performance Metric,

determine

energy

storage

the

Liquidated Damages

are

assessed

which is

used to

the

BESS. 127

of

efficiency
based

on

a

three-month

BESS Measurement Period, 128
The Commission finds that these Performance Metrics will

collectively

provide

protection

to

ratepayers

by

ensuring

ratepayers are not paying for services or capacity if the PV or
the BESS do not meet their expected capability (as noted above.

the NEP for the Project is estimated at 95% capability which will

be backstopped by these Performance Metrics).

12’^Appiication, Exhibit 1 at 28-37, and Exhibit 4 at 6.
i28Application, Exhibit 4 at 6.
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b.
Nature Of The PPA

The PPA is essentially a capacity contract, under which

MECO agrees to pay Pulehu Solar a monthly Lump Sum Payment in
exchange for the ability to "dispatch energy from the Project's PV

or storage system as needed to serve customer demand outside solar
hours.

production

and

to

provide

reserves. "129

replacement

Consequently, "as long as the capacity is available, [MECO] will

make payments, even if [it is] unable or decides not to take any
energy. "130
may

While the Performance Metrics and Liquidated Damages

offset

the

Monthly Lump

Sum

payments.

in

the

event

no

Liquidated Damages are assessed, MECO is required to pay the full
amount of the Monthly Lump Sum, regardless of if MECO is capable

of dispatching all of the Project’s energy during that month.
As raised by the Consumer Advocate, this "represents significant
transfer risk to customers."

the

need

for

[the

Stated differently, "regardless of
capacity

Project’s]

or

available

energy.

customers will still bear the cost of the Project. "131
Notwithstanding

the

Consumer

Advocate’s

concerns.

upon reviewing the record and considering the circumstances of

^29Application at 9.

^^^Consumer Advocate SOP a 20-21.

^^^Consumer Advocate SOP at 20-21.
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this particular Project, the Commission finds that the capacity
First, the Commission

contract nature of the PPA is reasonable.
notes

that

the

PPA represents

newer model

a

of

PPA,

which.

as acknowledged by the Consumer Advocate, represents "an evolution

from earlier contracts" and eliminates a number of less desirable

inclusions.

such

as

seniority

curtailment

provisions.

evergreen terms, and variable pricing.

The

Commission

notes

that

these

provisions

were

particularly undesirable due to the impacts they had on curtailment
of renewable energy.

Under prior PPAs, the seniority curtailment

provision provided that renewable PPAs would be curtailed on a
seniority basis in reverse chronological order.

As a result.

the utility would "curtail deliveries of electric energy from power
purchase agreements with the most recent chronological seniority

date

first.

and deliveries under the earliest power purchase

agreements last [,] "134 which ultimately meant that newer projects

were curtailed first, while older projects were curtailed last.
In addition to curtailing renewable projects, this provision also
discouraged potential Independent Power Producers

{"IPPs")

from

i32See Consumer Advocate SOP at 19-21.

In re Maui Elec. Co., Ltd., Docket No. 2015-0225,
Decision and Order No. 33537, filed on February 18, 2016
("D&O 33537"), at 13.
13«D&O 33537 at 13.
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entering into PPAs with the HECO Companies, as they anticipated

their

that

proj ects

more

were

likely

to

be

curtailed.

These concerns subsequently resulted in new contract mechanisms.
including Risk Adjusted Pricing ("RAP") under which the utility

would pay an IPP for both electric energy delivered to the utility
as well as for "compensable curtailed energy," which is essentially
energy

IPP that the utility is

from the

accept. 136

unable to

While providing some assurance and financial stability to IPPs,
RAP

still

cannot use.

constitutes

payments

for

energy

that

customers

In prior proceedings, the Commission has instructed

the HECO Companies to investigate an "alternative mechanism to the
current curtailment system[.]

with its Monthly Lump Sum payment.

The present PPA,

represents

an

Significantly,
actually

thereby

store

''137

over

improvement

these

prior

contract

models.

the addition of the BESS allows the Project to

electric

allowing

MECO

energy
the

received

flexibility

from the

to

PV

dispatch

system,
it

at

a meaningful time, rather than curtailing it or dispatching it at

i35see D&O 33537 at 56.
i36see D&O 33537 at 9-10.

13'^See D&O 33537 at 53-54 and 67-68.
2020-0141
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the

expense

of

renewable

another

curtailing

resource.

This should mitigate concerns regarding curtailment seniority and
RAP,

as the Project can use its BESS to store energy that MECO

cannot

immediately dispatch,

rather than

face

complicated pricing mechanisms to

require

curtailment

guarantee

or

financial

recovery for the IPP.
Additionally,

the dispatchable nature of the PPA will

allow MECO to "utilize renewable energy produced by the [Project]

during

periods

of

system

demand.

outside

of

PV

production

hours[,]"^39 thereby "allowing the Facility to be semi-dispatchable

and able to contribute to reserves!,]" as well as facilitating the
retirement

of

MECO's

fuel

fossil

existing

generation

fleet,

such as the planned retirement of the Kahului Power Plant.
The

concerns.

Commission

recognizes

the

Consumer

Advocate’s

in light of the ongoing pandemic, about the Project’s

ability to deliver near-term bill savings.

In particular.

the Consumer Advocate states that "it will be all the more critical

’■3®While prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of misnomer, in that
the curtailed energy is merely credited toward a future term but
See D&O 33537 at 10-11
is physically lost due to curtailment.
and 54-55.

^^SApplication at 22.

^^®S^ Application, Exhibit 2 at 2-3.
i^^Consumer Advocate SOP at 17.
2020-0141
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to

that

ensure

prices

established

long-term contracts

in

be

such

pricing

cannot be adjusted once the contract is approved. "142

However,

current

economic

thoroughly

the

reviewed

Advocate

Consumer

as

examined.

and

acknowledges

that

conditions incite an urgency in delivering near-term benefits and
rate relief, and "believes that it is reasonable to find that this

Project could be in the public interest. "143
As such, although the Commission finds that the nature

of

the

PPA

is

reasonable

in

and

the

public

interest

when

considering other pricing terms of the PPA, as discussed above.
the Commission will require MECO to report on Project operations

for purposes of accountability. to inform other projects, and to
inform related dockets.

MECO shall comply with the following

reporting requirements:

Monthly
calendar month

reporting.

following the

Beginning

with

in-service date

the

first

of the

full

Project,

MECO shall file hourly commitment, dispatch, and curtailment data

for the Project and all other MECO and IPP units on the system.
MECO shall include in this filing a qualitative description of how

^^^consumer Advocate SOP at 18.
i^^Consumer Advocate SOP at 18.
^^^See,
e
.g.,f
In
re
e-g.
Docket No. 2017-0213, Decision
June 27, 2018, at 63-64.
2020-0141

Inc.,
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35556,
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each

project

is

being

used

and

dispatched

in

a

manner that

maximizes the benefits to customers {i.e., how fossil fuel unit
dispatch has been reduced, associated fuel savings, early and/or

on-schedule retirements of fossil fuel generators,

emissions, customer bill savings, etc.).

reduced GHG

The monthly report shall

be filed in Docket No. 2011-0206 and may be consolidated with other

curtailment reports therein.
The Commission finds that such reporting represents a

reasonable step towards improving transparency regarding MECO's
use of its renewable resources for the benefit of its customers.

Additional reporting requirements may be imposed in other dockets

to the extent the Commission finds them to be reasonable and in
the public interest.

^45meCO shall work with Commission staff to ensure the content
of the monthly reports is consistent with this Decision and Order
and adequately provides the transparency required herein.

2020-0141
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c.
PPA Duration

As noted above, the PPA provides for an initial Term of

twenty-five (25) years following the Commercial Operations Date.^^®
"Upon

exoiration

Initial

the

of

Term,

the

PPA

initial

Term,

automatically terminates.
Considering

the

length

of

the

PPA’s

the Consumer Tkivocate notes that "[djuring times of declining

price trends and technological improvements, such long terms may
still stifle innovation[,]" because as technology advances and

prices decline, MECO’s ratepayers may not be able to receive ths
benefits of such market improvements.^^®

However,

as

the

Consumer

Advocate

also

notes.

Guidehouse, LLC,i^9 in ultimately supporting the selection of the

■final award group for Maui, found that the "selection of the final
award group to meet. and in some respect, exceed Maui Electric's

295,000 MWh renewable target and 58,400 MWh storage reliability

^^^Application, Exhibit 4 at 3.

^^’Application, Exhibit 4 at 3.
^^®Consumer Advocate SOP at 21.

Commission
appointed
i49The
(now known as Guidehouse, Inc.,
Inc., and
for purposes of this D&O) as the IO
See Consumer Advocate SOP
Maui RFP.
2020-0141

Navigant
Consulting,
Inc.
referred to as "Guidehouse"
for the Stage 1 and 2 of the
at 5.
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requirement was reasonable. //ISO

Further,

the Consumer Advocate

notes that the IO concluded that the negotiation of the PPA was

"performed on a fair and consistent basis among the finalists,"
and that there is "no evidence that the evaluation and selection
process

caused

any

unfair

advantage

or

disadvantage

to

any

interested party of respondent

Additionally, the PPA will automatically terminate upon
the expiration of the twenty-five year Term.^52

improvement

over

previous

PPAs,

which

This represents an
included

so-called

"evergreen" provisions, under which the PPA would automatically
renew upon the expiration of the initial term, without change in
contract provisions.^^3

The Consumer Advocate and Commission have

expressed concern over such evergreen provisions in the past.
which have necessitated Commission-imposed notice requirements,^^4

is^consumer Advocate SOP at 13-14.
^siconsumer Advocate SOP at 13.
Application, Exhibit 1 at 71.

In re Hawaiian Elec. Co.,
Co., Inc., Docket No. 2014-0356,
Decision and Order No. 33036, filed on July 31, 2015 ("D&O 33036"),
at 66-68.

i54see D&O 33036 at 67-70.
2020-0141
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and

the

subj ect

move

PPA»s

away

from

such

is

provisions

a

notable improvement.

Moreover,
isolation

from the

PPA duration should not

the

rest

of the

terms

be viewed

Notably,

PPA.

of the

in

as discussed above, the Lump Sum Payment is capped pursuant to the
terms of the PPA, the Performance Metrics could offset the amount

of the Lump Sum Payment, and MECO ratepayers using 500 kWh per
month are projected to save significantly on electric bills over

the Project’s duration.

Overall,

the

Commission

finds

that

the

subject

PPA

represents a significant step forward towards Hawaii’s renewable
energy goals consistent with HRS §§ 269-6 and -92 (RPS).
combined

with

the

requirements

reporting

set

forth

As such.
above.

in Section Ill.C.l.b, the Commission finds that the term of the

PPA is reasonable and in the public interest.

d.
Curtailment

As

discussed

in

above

Section

Ill.C.l.b,

the

PPA

contains a number of provisions which address curtailment issues

present in prior power purchase agreements.
curtailment and RAP.

curtailment

2020-0141

such as seniority

As stated by MECO, the PPA "does not include

provisions

because
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the

Company

will

be

procuring the

renewable

facility .

[t]herefore, there would not be curtailment of the Project

[and]

as

ability to dispatch a

permitted

under

prior

PPAs."155

In

contrast

to

prior

"as-available renewable projects" with "fixed price energy on a
must-take, as-available basis[,]" "[w]ith the operating provisions

in the RDG PPA, the Company will have the availability to dispatch
the [P]reject’s capacity and energy, with the flexibility for the

facility to be used by the Company in the manner to benefit the
system as a whole.

in real time.

based on current conditions.

available resources and immediate needs. "156

For similar reasons, MECO states that "addition of this

Project is not expected to increase or decrease the system energy

contributions
power producer

affect

of

existing

must-take.

facilities [;] "i®’

curtailment

of

existing

i.e.,

as-available

Proj ect

the

IPPs.

chronological

seniority.

MECO

asserts

should

discussed

As

many existing IPPs are curtailed for excess

independent
not

above.

energy in reverse

that

the

flexibility

provided by the Project’s BESS allows MECO to avoid this issue by

155MECO Response to CA/MECO-IR-17, filed November 25, 2020.
is^MECO Response to CA/MECO-IR-17.
is^mECO

2020-0141

Response to CA/MECO-iR-18.
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"only dispatch[ing] the [Project] when there is system need for

the energy after taking into account energy contributions from
existing independent power producer facilities. z/158

MECO also clarifies, however, that "to the extent that
Project’s

the

storage

component

be

can

charged

from

other

generating resources on the grid, the potential to utilize some of
energy

the

generation

from

must-take.

existing

as-available

independent power producer facilities [exists], but note[s] that

all

generating

on the

grid would charge the

As explained by MECO,

resource.

isolate

sources

a

single

existing

storage

"[i]t is not possible to

must-take.

as-available

connected to the grid to be used to charge

resource

a grid connected

storage system. "160

Upon review. the Commission finds that the BESS helps to

significantly

reduce

renewable PV projects.

PPA’s

provisions.

curtailment

risk,

as

compared

to

prior

Furthermore, while the Project, due to the

may not

necessarily improve

curtailment

of

other, existing, renewable IPPs, it is not expected to exacerbate

or worsen curtailment issues.

158MECO Response to CA/MECO-IR-18.
^5®MECO Response to CA/MECO-IR-18.
160MECO Response to CA/MECO-IR-20.

2020-0141
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Additionally, the Commission observes that the reporting

described

requirement

transparency

provides

accountability

and

Ill.C.l.b,

above.

MECO’s

dispatch

for

If the Commission determines that renewable facilities

decisions.

are

Section

in

experiencing

significant

curtailments

as

a

result of the

Project, the Commission may investigate this issue as warranted.

e.
Land Use
Pulehu

Solar

states

that

on

November

2019,

5,

it submitted an Option Agreement with its bid proposal, "for the
purposes of demonstrating Seller's land rights with respect to the

Proj ect. "ISl

Additionally,

Pulehu

Solar

states

that

it

has

commenced technical and archaeological/cultural assessments for

the Project.
The

Commission

notes

that

failure

to

receive

the

necessary permits or approvals within the anticipated timeline

could push back the start of construction,

Pulehu

Solar's

ability

to

meet

certain

and thereby affect

Guaranteed

Proj ect

Milestones under the PPA.

i^^Pulehu Solar's "Response to Division of Consumer Advocacy's
First Submission of Information Requests CA/PULEHU-IR-1 to IR-9
("CA/PULEHU-IR- "), filed on November 16, 2020.

^®2puiehu Solar Response to CA/PULEHU-IR-7.
2020-0141
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The PPA requires Pulehu Solar to "obtain, at its expense,

any and all Governmental Approvals required for the construction.
ownership.

operation and maintenance of the

interconnection

of

the

Facility

to

Facility and the

Company

the

System. "163

"Government Approvals" include but are not limited to all permits

and approvals issued by Governmental Authorities.^®^

Relatedly, the Commission observes that the Project will
be situated on approximately 363 acres of agricultural land.^®^
The

Commission

is

aware

that

HRS Chapter

205

places

certain

restrictions and/or requires specific permits for specific uses on
agricultural land,^®®

While land use issues are governed by the

Land Use Commission,

and are beyond the Commission’s scope of

authority and expertise, the Commission expects that all necessary
permits and or other Government Approvals for the Project will be

obtained by Pulehu Solar, pursuant to the PPA.
As noted above, the PPA provides for the assessment of
damages against Pulehu Solar and in favor of MECO, which protect

MECO’s customers from any potential negative effects related to

permitting

or

other

governmental

approvals.

^^^Application, Exhibit 1 at 67.
^®^Application, Exhibit 1 at 160.

^®®Application at 21, and Exhibit 7.
^®®See generally, HRS Chapter 205.

2020-0141
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Specifically,

pursuant to the PPA, Pulehu Solar is required to pay Daily Delay

Damages

to MECO if

Solar misses

Pulehu

a

Guaranteed Project

Milestone (other than the Commercial Operations Date}).^®"^
The Commission finds that having these delay provisions

in the PPA are reasonable in light of Hawaii’s mandated RPS goals.
the

However,

situations

Commission also

where

Daily

that the

finds

Delay

Damages

PPA contemplates

might

be

paid

from

Pulehu Solar to MECO prior to the Commercial Operations Date and
the associated Lump Sum Payment.
According to the PPA, the Lump Sum Payment commences on

As such, it is possible that

the Commercial Operations Date.^®®

Daily Delay Damages could be paid from Pulehu Solar to MECO prior
to

the

commencement

of

the

Lump

Sum

Payment,

in

the

event

Guaranteed Project Milestones are not met before the Commercial
Operations Date.

Under these circumstances, if Daily Delay Damages

are assessed, they would not be offset by MECO’s Lump Sum Payment,
because the date to begin the Lump Sum Payment (commencing with

the Commercial

Operations

According to the PPA,

Date)

would not

"Daily Delay Damages" are payable on a

^^’’See Application, Exhibit 1 at 79.

i68s^ Application, Exhibit 1 at 79.
i^®Application, Exhibit 1 at 8.
2020-0141

yet have occurred.
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monthly

basis

from

the

"Development

Period

Security. '*170

Furthermore, "[i]f the Development Period Security is at any time
insufficient to pay the amount of the draw to which Company is

then entitled,

Seller shall pay any such deficiency to Company

promptly upon demand.

As such, to the extent that Daily Delay Damages are paid

to MECO prior to commencement of the Lump Sum Payment, MECO shall
credit the amount of the Daily Delay Damages received to its

ratepayers through the PPAC.

2.

Avoidance of Fossil Fuels and
Analysis of Greenhouse Gas Emissions

a.
Avoidance of Fossil Fuels
HRS § 269-6(b) provides:
The public utilities commission shall consider
the need to reduce the State's reliance on
fossil fuels through energy efficiency and
increased renewable energy generation in
exercising its authority and duties under this
chapter. In making determinations of the
reasonableness of the costs of utility system
capital
improvements
and
operations,
the commission shall explicitly consider,
quantitatively or qualitatively, the effect of
the State's reliance on fossil fuels on price

I’^OApplication, Exhibit 1 at 80.
^“^^Application, Exhibit 1 at 80.
2020-0141
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volatility, export of funds for fuel imports,
fuel supply reliability risk, and greenhouse
gas emissions. The commission may determine
that short-term costs or direct costs that are
higher than alternatives relying more heavily
on fossil fuels are reasonable, considering
the impacts resulting from the use of
fossil fuels.^72

In

MECO

Application,

the

estimates

that

the

"Facility has the potential to displace about 3,223,958 barrels of
fossil fuel over the term of the PPA[.]

/Z173

MECO further states

that the "Facility is anticipated to have a substantial positive

impact by decreasing Maui Electric's future dispatch of oil-fueled
units. "174

fossil

MECO explains how the "PPA pricing is not linked to

fuel

and

is

fixed

over

the

term

of

the

contract.

meaning customers will not be subject to bill increases with rises

in the price of fossil fuel."!’®

In addition, MECO estimates that

the Project has the potential to contribute up to 10,18 percentage
points of Maui Electric's 2025 RPS and 1.17 percentage points

toward the HECO Companies' consolidated 2025 RPS.i^s

172HRS § 269-6 (b).
i73Application at 5.
i74jz\pplication at 11.

i75Application at 12.
i76Application at 11.

2020-0141
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b.

Lifecycle GHG Emissions

On September

25,

2020,

MECO filed the

GHG Analysis prepared by Ramboll US Corporation

Pulehu

Solar

("Ramboll")

as

Exhibit 5 to the Application.

The GHG Analysis considers the following stages in its
lifecycle assessment of GHG emissions associated with the project:

1)

upstream stages,

material

extraction.

and project
emissions

which include emissions attributed to raw

manufacturing.

construction;

2)

material

transportation.

stage.

which includes

operations

caused by operation and maintenance of the project;

and 3) downstream stages, which includes emissions associated with
decommissioning and disposal of Project materials.

The results of

Ramboll’s lifecycle GHG analysis are summarized below.i’®

From: K. Katsura To: Commission Re: Docket
Power Purchase Agreement between Maui Electric
Company, Limited and Pulehu Solar, LLC; Exhibit 5, Greenhouse Gas
Analysis; Pulehu Solar GHG Analysis" ("GHG Analysis"), filed on
September 25, 2020.
i77"Letter
No. 2020-0141

^■’®GHG Analysis at 17.
"Exhibit 5" pagination.

Cites to the GHG Analysis refer to the

data,
For
all
information
involving
calculated
file
Ramboll
provided
an
Excel-compatible
spreadsheet
"Pulehu Solar GHG Analysis.xlsx." which provides live cell logic,
references, and unhidden and protected calculations and formulas.
GHG 7\nalysis at 5-6.

2020-0141
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GHG Intensity (leg COae^’^/MPOx)
TSD
Full
Solar Storage
Project Infrastructure

Project Stage
Raw Materials
Extraction &
Manufacturing
Upstream
Transportation
Construction
Proj ect
Operations &
Maintenance
Operations
Transportation
Downstream Decommi ssi oni ng
& Disposal
Total Project Lifecycle

Project Stage

42

0.68

23

18

0.34
1.4

0.049
0.44

0.16

0.13

1.0
0.086

0.086
0.10

0.010

0.046 I 0.040

1,8

0.042

1.8

____________ 46___________
GHG Emissions (MT COze)
TW
Full
Solar Storage
Project Infrastructure

Raw Materials
114,699
Extraction &
Manufacturing
t^stream
930
T ran spo rt a t i o n
Construction
3,873
Operations &
Project
236
Maintenance
Operations
262
Transportation
Downstream Decommi ssi oning
5,047
& Disposal
Total Project Lifecycle

1,850

63,858

48,991

135
1,209

439

356
2,664

236
29

109

125

4,931

116
125,047

c.
Avoided GHG Emissions

In

Ramboll

addition

estimated

to

estimating

Avoided

GHG emissions of fossil

lifecycle

Emissions

by

GHG

proj ecting

the

fuels on MSCO's system from years 2023

i79vcO2e" stands for "carbon dioxide equivalents."
2020-0141
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to 2047 that would otherwise occur if the Project was not built. 180
Net emissions are also presented in Ramboll’s analysis and are

calculated as Avoided GHG emissions less Project GHG emissions.
In its Avoided Emissions analysis, Ramboll:

[Flocused solely on direct (stack) emissions
since those emissions alone are significantly
higher than those of the Project, represent
the majority of projected GHG emissions from
avoided fuel consumption if the Project were
not built, and demonstrate the benefits of the
Project over the avoided case in terms of
GHG emissions.
Thus, it was concluded that
the
further
inclusion
of
indirect
GHG emissions from the fossil fuel sources
(upstream, operations, or downstream) to the
avoided case was unnecessary.
Avoided Lifecycle GHG Emissions and Avoided
Operations GHG Emissions were assumed to be
equal and were calculated based on the
combustion emissions of the fuel that would be
consumed if the Project were not built.
This approach does not quantify upstream
emissions
associated
with
producing
and
transporting
ths
fossil
fuels;
indirect operations emissions such as those
incurred by the combustion of fossil fuel by
vehicles associated with plant maintenance and
operations or auxiliary power uses needed for

^®QGHG Analysis at 11.

2020-0141
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the operation of the fossil fuel electricity
generation units or the administration of
these
units;
or
downstream
emissions
associated with decommissioning of the fossil
fuel
electrical
generation
units.
These excluded categories of GHG emissions,
if included, would serve to further increase
the overall Avoided GHG emissions, resulting
in a higher Net GHG emissions reduction.
The results of the Avoided and Net GHG Emissions analysis

are presented below. 182

513

Avoided GHG
Emissions
(MT CO2e)
1,401,953

513

1^401,953

Avoided GHG
Intensity
(kg CO2e/MWh)
Proj ect
Operations
Project Lifecyle

Proj ect
Operations
Project Lifecyle

Net GHG Intensity Net GHG Emissions
Reduction
Reduction (kg
(MT CO2e)
CO2e/MWh)
1,401,717
513

467

1,276,905

After review of the record, the Commission finds that
MECO’s GHG Analysis provides satisfactory estimates of upstream

and

operational

GHG

emissions

associated

with

the

Project.

The projected lifecycle and avoided emissions are based on the

best reasonably available public data and literature that have

undergone scientific peer-review for solar

i®iGHG Analysis at 12.
182GHG Analysis at 6.

2020-0141
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PV,

battery energy

storage,

Ramboll
including

and

substation,

considered

emission

the

most

infrastructure

T&D

information

current

manufacturer

factors.

systems.
available.

specifications.

transportation distances to Maui, and Project-specific inputs for

equipment, materials, and activities.

If a given input was not

provided or otherwise confirmed by the developer. Ramboll provided

a brief explanation and reference to the source documentation for
the proxy value used.

^^^See MECO Response to CA/MECO-TR~11.
'®^See GHG Analysis,
in which MECO states:

See also MECO Response to CA-IR-11,

Any estimate that is used as a proxy for
Project-specific
data
in
the
analysis
represents the most up-to-date estimate or
reasonable assumption available as of the time
the
calculations
were
finalized
in
September of 2020. For data sources that are
routinely updated, the Company's consultant,
[Ramboll], used the most current database
available at the time the [GHG] analysis was
performed. Ramboll relies on SimaPro (a life
cycle assessment software) to access ecoinvent
data libraries 1, and used the most current
version of ecoinvent (version 3.6) available
in SimaPro at the time of the analysis.

2020-0141
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3.
End-of-Life Treatment of the Facility
In

contrast

to

the

upstream

and

operational

GHG emissions analysis, the inputs and assumptions Ramboll used

for downstream emissions are not as specific.

The GHG Analysis

assumed transportation and disposal of Project materials "to a
disposal site in Los Angeles, California[,1" but acknowledges:

At this stage in the Project lifecycle,
the end-of-life fate of the Project equipment
There are several potential
is not known.
equipment
end-of-life,
options
for
including reuse of equipment in Hawai'i,
disposal in Hawai'i, or transportation back to
Los Angeles for disposal.
Of the potential
end-of-life activities, sending all equipment
to a Los Angeles scrap yard is the most
conservative assumption.
As noted above, the GHG Analysis does not specify which

components

will

be

repurposed.

recycled,

incinerated.

or landfilled, but assumes general disposal at a Los Angeles scrap

yard.

However, Pulehu Solar clarifies:
A general decommissioning plan will be
project
prior
to
commencing
developed
will
address
The
plan
construction,
separation.
management,
the
handling.

See also
^®^GHG Analysis at 11
(including n.
19} .
Disposal
GHG
GHG Analysis, Appendix Table A7, "Decommissioning &
Emissions Calculations." Project components listed for disposal
transformers,
batteries.
include
PV
panels,
inverters,
miscellaneous
battery
equipment,
battery storage containers,
overhead transmission line, fiber optic cable, wood poles,
miscellaneous
components,
and
switchyard
and
substation
T&D equipment. Id.

2020-0141
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and disposition of materials for recycling or
disposal at a waste facility. All hazardous
wastes, including liquids, will be separated
and
disposed
of
in
accordance
with
applicable state and federal regulations,
Panels, inverters, transformers, batteries,
miscellaneous
battery storage containers,
battery equipment, framing, wiring, motors,
racking, and all other materials that will be
removed in preparation for site restoration
activities will be transported to a portion of
the
site
for
proper
separation
and
transportation to the appropriate recycling or
disposal facility, likely located outside of
Hawaii. A more specific decommissioning plan
will be developed closer to the end of life of
the Project which will provide additional
detail regarding the vendors, locations and
specific steps in the recycling and disposal
of the project components. ... A general
decommissioning plan with reclamation cost
estimates will [also] be developed for the
Project prior to initiation of construction
Additionally,
the
Project
decommissioning will have a bond or other
credit facility, in favor of the landowner of
the
Project
site,
to
ensure
that
decommissioning is completed at the end of
life of the Project and land restored as close
as possible to its prior condition.^®®

While Fulehu Solar states that it will develop a plan to
handle the "disposition of materials for recycling or disposal at

^®®Pulehu Solar Response to PUC-Pulehu-IR-102.
2020-0141
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a waste

facility[,3 ZZ187 it indicates that "[a]t this stage of

development, the selection of recycling vendors has not been made

for any of the equipment[.] z/188
Consumer

The

Advocate

acknowledges

the

Advocate

Consumer

urges

to

MECO

work

ongoing

Despite this,

analyses.

evolution of lifecycle GHG emissions

the

with

interested

stakeholders "to improve the processes and assumptions that might

be used to evaluate GHG impacts associated with future projects
and

operations

manner [. ]

in

The

a

consistent,

Consumer

obj ective.

Advocate

and

notes

transparent

that there

is

"some ambiguity regarding the end of life treatment for equipment

for T&D Infrastructure and the BESS that would impact downstream

GHG emissions.

The Consumer Advocate also points out that

according to the GHG Analysis, certain equipment will be "abandoned

in place" at end-of-life.In response to the Consumer Advocate’s
concern, MECO states:

It is entirely possible that the Company-Owned
Interconnection Facilities may be required to
remain on the Land if it would remain in
^®’^Pulehu Solar Response to PUC-Pulehu-IR-102.
i88puiehu Solar Response to PUC-Pulehu-’IR-102.

i89Consumer Advocate SOP at 39.
^^oconsumer Advocate's SOP at 35.
^Q^See Consumer Advocate's SOP at 35. See also GHG Analysis,
Table 4.
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service after the termination of the PPA,
i.e., such facilities are being utilized by
another project or to serve other system
requirements. While less likely, the Company
may
have
need
for
the
Seller-Owned
Interconnection Facilities 'as well.i®^
The Consumer Advocate has expressed concern about who

will ultimately bear the costs of decommissioning, "especially if

the Company

assumes

ownership of

Seller-Owned Interconnection

facilities and will therefore be responsible for its maintenance

when the PPA concludes.
The Consumer Advocate recommends:
All completed environmental assessments that
will
be
used
to
develop
a
detailed
decommissioning plan and methodology should be
in place to determine if the Land has been
restored to its condition prior to the
development and construction of the Project.^®^

In response to the Consumer Advocate^s recommendation,

MECO states:
The Company agrees with the intent of the
Consumer
Advocate's
recommendation
that
environmental assessments are useful and
necessary for a facility's decommissioning
plan; however, it would not be prudent to only
use environmental assessments prepared prior
to development and construction of the Project
as the basis for the Project's decommissioning
plan and methodology to be used 25 years from
now, as design and construction of a facility

192MECO Response to CA-MECO-IR-33, filed on January 7, 2021.
^^^Consumer Advocate SOP at 38.

is^consumer Advocate SOP at 43.
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will
impact
actual
decommissioning
requirements
that
are
not
captured by
environmental assessments prepared in advance
of these steps. All proposers were required
to
provide
a
preliminary
environmental
assessment {"baseline") of the project site
and
decommissioning
plan
pursuant
to
Sections 2.6.4 and 2.6.5 of Appendix B of the
Company's Stage 2 RFP (please refer to
Section 2.6.4 and Section 2.6.5 of Seller's
Project proposal provided in response to
CA/HECO-IR-2.b. filed on October 30, 2020 in
Docket No. 2020-0138).
Seller has set forth
its general plan for decommissioning in
response
to
PUC-Pulehu
Solar-IR-102.
Since further assessment of potential impacts
to the land will continue to be refined
throughout
the
project
development,
environmental study and permitting processes,
a
detailed
decommissioning
plan
and
methodology for determining whether the land
was successfully restored to its condition
prior to construction has not yet been
Any such plan would require an
developed.
assessment of the Company's needs for the
facilities
and
the
interconnection
environmental laws in effect at the time of
decommissioning, and thus cannot be committed
to
prior
to
the
Proj ect's
Project's
development
and construction.^®®
Commission

The

recognition

of

appreciates

the

the

with

agrees

the

ever-evolving nature

role

a

decommissioning

Consumer
of

Advocate’s

analyses

GHG

could

plan

play

and
in

supporting a more robust site and equipment specific GHG analysis.

However,

the

Commission

in

addition

finds

that

to
a

informing

more

195MECO Reply SOP at 11-12.

2020-0141
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a

GHG

detailed

analysis,

plan

for

hot

decommissioning,

only

also

but

end-of-life

treatment

(i-e.. repurposing, recycling, incineration, and/or landfilling)
for all Project equipment is needed to ensure that strategies are
in place to safely and cost effectively handle these materials at

This would also

end of life with minimal environmental impacts.

help

develop

assessments

a

robust

body

downstream

GHG

more

of

of

data

and

emissions

inform

in

future

subsequent

project applications►

As such, the Commission finds it reasonable and in the

public interest to require Maui Electric to work with Pulehu Solar
to develop a comprehensive end-of-life management plan for the
project

equipment.

This

plan

should provide

the end-of-life

treatment for each Project component, the expected cost of this
treatment, and any third parties expected to provide this service.

The Commission observes that Pulehu Solar has already

stated its intent to develop an end-of-life management plan,-^’'

e.g., Best Practices at the End of the Photovoltaic
System Performance Period, National Renewable Energy Laboratory
(February
2021),
available
at:
https://www.nrel■gov/docs/fy2losti/78678.pdf.

See also e.g., A Circular Economy for Lithium-Ion Batteries
Used in Mobile and Stationary Energy Storage: Drivers, Barriers,
Enablers, and U.S. Policy Considerations, National Renewable
available
at:
Energy
Laboratory
(March
2021),
https://www.nrel.gov/docs/fy2lost i/77Q35.pdf.

Response to PUC-Pulehu-IR-02.
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and

that

decisions

this

condition

for

other Stage

is

2

consistent

prior

with

RFP projects.

Coimnission

which involve the

consideration of similar issues regarding end-of-life management
and disposal of similar equipment. 198

policies

related

and

industries

Given the nascent nature of

for

managing

the

end-of-life

treatment of PV and storage projects, the Commission will give
Maui Electric five (5) years from the date of this Decision and
Order to file this plan, consistent with its prior rulings on other
Stage 2 RFP projects.
The Commission will require Maui Electric, rather than

Pulehu

Solar

to

the

submit

end-of-life

management

plan.

In addition to being the primary entity regulated by the Commission
in this proceeding, rather than a Participant with a limited scope
of participation, requiring Maui Electric to submit the plan should

help promote collaboration between Maui Electric and Pulehu Solar
in

timely

developing

an

end-of-life

management

plan

for

the Project.

Notwithstanding concerns about the thoroughness of the
assessment of downstream emissions in the GHG Analysis and the

^^^See
Hawaiian Elec. Co.,
Co., Inc.,
Inc., Docket No. 2020-0137,
Decision and Order No. 37516, filed on December 30, 2020 at 98-99;
In re Hawaiian Elec. Co., Inc., Docket No. 2020-0138, Decision and
Order No. 37521, filed December 30, 2020, at 78-79; and In re
Hawaiian Elec. Co
Co.,
., Inc., Docket No. 2020-0140, Decision and
Order No. 37515, filed on December 30, 2020, at 74-75.
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current lack of an end-of-life management plan, the Commission
finds that approval and completion of the Project would result in
a

significant

reduction

As demonstrated by the

in

GHG

emissions

GHG Analysis

MECO's

system.

presented in the

record,

on

the Project will help avoid significantly more GHG emissions on
the

MECO

system

than

it

will

produce.

resulting

in

an

estimated 1,401,717 MT C02e net reduction in GHG emissions over

While there is some uncertainty

the 25-year term of the PPA.^®^

regarding the GHG emissions associated with the downstream stage

of the

Project's

lifecycle.

the development of an end-of-life

management plan is intended to address this, and its submission

within five years leaves ample time before the Project's expected
decommissioning to further address any unaddressed concerns.

4.
Community Outreach

Pursuant to the RFP, Pulehu Solar was required to conduct
a public meeting in the community where the Project is to be

located, with the intent of the meeting to gather stakeholders and

other interested parties to inform the community about the Project,

and to allow for community concerns and questions to be raised.

i99Pulehu SO? at 9.
^o^Application at 25.
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Exhibit 8 of the Application contains a sumary of Pulehu Solar’s

coininunity outreach efforts and public comments it received as of

As part of its community

the time the Application was filed.

outreach efforts^ Pulehu Solar conducted a number of one-on-one

and group meetings, in addition to online coramunity meetings on

July 13, 2020/ and October 26^ 2020, the recordings of which are
available on the Pulehu Solar Project website.

In

Pulehu

Solar's

significant outreach efforts,

SOP,

it

stated

that

following

it "believes that the Project has

general support of the local community [,]

zj-203

noting that it is

aware of only two individuals who remain opposed to the Project,

neither of whom wish

Of

the

to

engage,

community

Kula

receive any further communication.-^^

to

members
Meadows

with

Home

whom
owners

Pulehu

Solar

Association

continued
and

other

individual homeowners provided meaningful feedback which resulted

in Pulehu Solar including a 50 ft firebreak to address concerns of
fire safety and risk, and to locate the Project farther way from

-^■-Application at 26, Exhibit &202pulehu
SOP
at
12-13.
https : //www. Innqroadeneizgy. coin/pu Jehu/ .

-''"Pulehu SOP at 11.
“^■’Pulehu Response to CA/PULEHU-IR-6 (a) .

2020-0141
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See

also,

the neighborhood and Pulehu Road.^^s

Further, the Consumer Advocate

notes that Pulehu Solar "has committed to provide community support

[to] Maui Economic Development Board's ('MEDB') energy education
programs and is continuing to discuss other opportunities through

their community engagement. "206

The Consumer Advocate notes that

"Pulehu Solar states that 49 viewers attended the first meeting

and 61 viewers registered for the second meeting(,]" and that
Pulehu Solar states that is has received "about 29 questions and
comments at the first public meeting, 27 questions and comments at

the

second

meeting,

and

several

comments

and

questions

via- email.

205pulehU

Response

to

CA/ PULEHU-IR-6(a);

Exhibit 8 at 22.

^'^^Consumer Advocate SOP at 29.

20'’Consumer Advocate SOP at 25.
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Application,

The

table

below

depicts

Pulehu

Solar's

engagement

metrics and values
Value

Metric Description

65

Number of contacts made from the stakeholder list

Number of views of the Project webpage to see information 272
about the Project
Number of people who registered for the Project email
list to stay informed about the Project

81

Number of people who attended online public meetings to
learn about the Project and/or provide questions
or comments

128

The

Consumer

Advocate

observes

the

considerations

impacting community involvement in utility processes, and notes
that "virtual settings can create opportunities to reach broader

that "recorded meetings with

audiences of stakeholders [,]

transcribed questions, such as Facebook live sessions, can provide
records

of

community

opinion. "210

In

alignment

with

this

observation, the Consumer Advocate recommends "that future public

208See Response to CA/PiJLEHU-IR-5 (a) .
209Consumer Advocate SOP at 25.
2i0Consumer Advocate SOP at 26-27.
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meetings be encouraged to offer both virtual and live in-person
opportunities to testify and that such testimony be broadcast to

maintain an open, transparent, and permanent record of the meeting,

questions, comments, and answers. "211
Solar

Pulehu

Although

filed

its

prior

SOP

to

the

Consumer Advocate'^s SOP filing, its comments regarding continued

engagement are worth noting-

In particular. Pulehu Solar states

that it will ■"continue to keep the community informed and engaged

throughout the development of the Project and to address in a
timely manner any potential issues or concerns that arise.*212

The

believes

Commission

that

community

effective

outreach is essential to achieving the State's clean energy goals,

and

it

the

emphasizes

The Commission has

importance

of

community

carefully reviewed Pulehu

engagement.

Solar’s

outreach

efforts to engage with, educate, and collaborate with the community
and develop an understanding of what is important to the community

members

nearest

ecological

the

Project,

importance

including

of

the

the

historical

Project's

and

location.

2iiConsumer Advocate SOP at 26.
21-Pulehu SOP at 12-13.

2i3See Letter from J.
J- Lootens To; Commission Re: Docket
No. 2020-0141 - Pulehu Solar, LLC^s Supplemental Response to
see
also,
2020;
filed
on
Decen^er
15,
CA/PULEHU-IR-5d,
December
available
at:
recordings
of
comtnunity
meetings
htbps;//www.longroadenergy.com/pulehu/.
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Upon consideration of the foregoing, and upon review of the record.
the Commission finds and concludes that Pulehu Solar has met the
requirements related to the community outreach in both the RFP,
as well as the PPA.

5.
Permitting and Approvals Needed from Other Government Agencies
Pulehu Solar has identified several outstanding permits

and

Approvals,

Government

Historic

Preservation

Zoning Waiver,

Special

including:

Review,

Use

Conditional

Use

Permit,

Permit

and

National Pollutant Discharge Elimination System,

Noise Permit, Grading Permit, and Building Permits, all of which
are

expected

in

2021

2022

and

and

required

to

received all

the

are

begin construction. 214
Although

Pulehu

Solar has

not

yet

necessary permits and/or approvals for the Project, the Commission

notes that Pulehu Solar has identified the necessary permits and
approvals and developed an anticipated timeline of when it expects
to receive them. 2^5
The

Commission

"Seller shall obtain.

further

notes

at its expense.

2i5See Response to CA/Pulehu~IR-2(b).
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under

the

PPA,

any and all Governmental

2i4see Response to CA/Pulehu-IR-2(b).

2020-0141

that

Approvals required for the construction, ownership, operation and
maintenance of the Facility. '/216

In the event Pulehu Solar fails

to obtain the necessary governmental approvals, the PPA provides

for the assessment of damages against Pulehu Solar and in favor of
MECO, which protects MECO's customers from any potential negative

effects related to permitting or other governmental approvals.
Specifically,

pursuant

to

the

PPA,

Pulehu

Solar

is

required to pay Daily Delay Damages to MECO if Pulehu Solar misses
a Guaranteed Project Milestone other than Commercial Operations.21?

Furthermore, MECO has certain rights to terminate the PPA in the

event

Pulehu

Solar

does

achieve

not

a

Guaranteed

Proj ect

Milestone Date.^is

The

finds

Commission

that

having

these

delay

provisions in the PPA are reasonable in light of Hawaii's mandated
RPS goals,219 and the Commission expects MECO to hold Pulehu Solar
accountable for its responsibilities and making diligent progress
to complete the Project according to the timeline contemplated by

the Application and the PPA.

Accordingly, the Commission finds

that the outstanding permitting approvals from other governmental

2i®Application, Exhibit 1 at 67 (PPA Section 11.1).
2i7See Application, Exhibit 1 at 79 (PPA Section 13,4(a)).
2i®See Application, Exhibit 1 at 79-80 (PPA Section 13.4(b)).
2i9See HRS § 269-92 (a) .

2020-0141
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agencies are satisfactorily addressed by the PPA and through MECO
and Pulehu Solar's representations.

6.
PPA Approval

In sum, with respect to the PPA, the Commission finds

and concludes as follows:
1.

The

capacity

additional

of

the

Project

is

beneficial because it increases MECO’s system reliability and grid
stability in the event, for example, of an unforeseen shutdown of

one or more other units on MECO’s system.
2.

to

Subj ect

Section Ill.C.l.b.

(Nature

conditions

the
of

the

PPA),

and

discussed

in

summarized

in

Section III.C.7, below, the nature of the PPA is reasonable and in

the

public

interest

considering other

when

pricing

terms

of

the PPA.

3.

To the extent that Daily Delay Damages are paid to

MECO prior to commencement of the Lump Sum Payment, MECO shall
credit the amount of the Daily Delay Damages received to its

ratepayers through the PPAC.

4.
step

towards

The subject PPA overall represents a significant
Hawaii’s

renevzable

energy goals

HRS §§ 269-6 and 269-92 (RPS).

2020-0141
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consistent with

5.

As such.

Section Ill.C.l.b.

subject to the conditions set forth in

(Nature of the

PPA),

and as

summarized in

Section III.C.7, below, the Commission finds that the Term of the

PPA is reasonable and in the public interest.
6.

A fixed Unit

Price throughout

the

PPA term is

reasonable and in the public interest because the fixed price

provides more certainty and comparatively less price volatility

than fossil fuel prices and contributes to significant customer
bill savings.220

7.

Upon considering the PPA’s NEP (which is capped at

a maximum amount) and Unit Price (which is fixed for the Term of

the PPA), the Lump Sum Payment is reasonable because placing a
maximum amount payable on the

Lump Sum Payment provides more

certainty and comparatively less price volatility as compared to

fossil fuel prices.221

(stating that the Commission shall
220HRS § 269-6 (b)
qualitatively,
quantitatively
or
"explicitly
consider,
fuels on
reliance on
fossil
the effect of the State's
price volatility, export of funds for fuel imports. [and] fuel
supply reliability risk.").

221HRS § 269-5 (b) .
2020-0141

85

Exhibit 4
Page 88 of 108

The

8.

Performance

Metrics

in

the

PPA

will

collectively provide cost savings to ratepayers and ensure that

ratepayers are not paying for services or capacity if the PV system
or the BESS do not meet their expected capability.
Furthermore, while the Project, due to the PPA’s

9.

provisions,

may not

necessarily improve

curtailment

of

other

existing renewable IPPs, it is not expected to exacerbate or worsen

curtailment issues.

10.

MECO’s

GHG

reasonably

Analysis

estimates

the

Project’s direct emissions and foreseeable indirect emissions.

As demonstrated in the GHG Analysis, approval and completion of
the Project would result in a significant reduction in lifecycle

and operational GHG emissions relative to the baseline without
the Project.
11.

Pulehu Solar has met the requirements related to

community outreach in both the RFP and the PPA by providing MECO
a detailed plan for community outreach.

12.

The

Commission

concludes

that

the

Performance Metrics included in the PPA provide Pulehu Solar with
a strong incentive to ensure that the Facility is available for

MECO to dispatch.
13.

Based on the foregoing, the Commission finds and

concludes that MECO has met its burden of proof in support of its

2020-0141
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request

for

approval

of

subject

the

between

PPA

MECO

and

Pulehu Solar.

The Commission finds and concludes that MECO’s purchased

power arrangements under the PPA^ pursuant to which MECO will
dispatch energy on an availability basis from Pulehu Solar and pay

Lump Sum Payments to Pulehu Solar are prudent and in the public
interest.

Section

Therefore, subject to the conditions discussed above in
Ill.C.l.b

(Nature

of

the

PPA) ,

summarized

and

in

Section 111.0.7, below, the Commission approves the PPA.

7.

Conditions to Approval
The Commission finds it reasonable and in the public

interest to require MECO to

report on Project operations

for

purposes of accountability, to inform other projects, and to inform

related dockets.

MECO shall coirply with the following reporting

requirements:
Monthly Reporting.

1.
calendar month

following the

Beginning with the first full

in-service date

of the

Project,

MECO shall file hourly commitment, dispatch, and curtailment data

for the Project and all other MECO and IPP units on the system.
MECO shall include in this filing a qualitative description of how

each project

2020-0141

is

being

used

and dispatched
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in

a

manner

that

maximizes the benefits to customers (i.e., how fossil fuel unit

dispatch has been reduced, associated fuel savings, early and/or

retirements

on~schedule

fossil

of

generators.

fuel

This monthly

reduced GHG emissions, customer bill savings, etc.),

report

shall

be

filed

in

Docket

No,

and

2011-0206

may

be

consolidated with other curtailment reports therein.
Commission

The

curtailment

of

fossil

continues
fuel

to

generation

expect

will

that

MECO's

occur

before

curtailment of must-take, as-available renewable resources.222

2.

End-of-life treatment.

The

Consumer

Advocate

argues that a basic decommissioning plan or outline would provide

additional clarity on the revised GHG emissions
response to

CA/MECO-IR-33. c. 223

detailed

in

Although the Commission agrees

that a basic plan or outline could provide additional clarity on

GHG emissions and who would bear the costs of decommissioning.
there is insufficient information to develop such a plan at this

time.

The Commission expects that more information will become

available in the due course of the permitting process and the
Project’s operation.

222See HRS § 269-6 (b); In re Hawaii Elec. Light Co., Inc.,
Docket No. 2011-0040, Decision and Order No. 30088, filed on
December 30, 2011 ("Decision and Order No. 30088"), at 42.

223See Consumer Advocate SOP at 38.
2020-0141
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According to MECO, the GHG impacts of decommissioning

materially

not

would

GHG analysis.224

results

the

impact

of

the

Proj ect’s

Thus, additional clarity on this portion of the

Project’s GHG emissions would not affect the Commission’s overall
GHG analysis.

with

Pulehu

However, the Commission will require MECO to work
Solar

to

develop

a

comprehensive

end-of~life

management plan for the Project’s components, as discussed above.
which MECO shall file in this docket within five years of the date
of this Decision and Order.
Reporting of missed Guaranteed Project Milestones.

3.
Within

25

days

("Milestone"),

of

MECO

any

missed

shall

file

Guaranteed

in

this

Proj ect

docket

a

Milestone

report

of:

(1) the Milestone missed; (2) the reason(s) why the Milestone was
missed;

and (3) measures MECO believes will address the delay.

including preventing similar delays for the same or other projects

in the future.

224Response to CA/MECO-IR-33.C., filed on January 7, 2021,
at 4. MECO further indicates that impacts of decommissioning would
result in an increase of 0.02% to the Total Project Lifecycle
GHG emissions.
See MECO Response to CA/MECO-IR-33. c at 3.
The Consumer Advocate does not dispute this analysis in its SOP.
See Consumer Advocate SO? at 38.
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the

Regarding

Consumer Advocate’s

other

recommended

conditions, the Commission finds as follows:
Requiring Pulehu Solar to file invoices related to the
Proj ect

and

Pulehu

Solar’s

statements

income

or

results

of

xn support of this condition.

operations related to the PPA.

the Consumer Advocate states that this information will allow it

to evaluate the comparability of "the Project’s actual results to
the

information

forma

pro

consistent

with

prior

Commission

decision and orders (e.g.. Decision and Order No. 33541, filed on
February 19, 2016, in Docket No. 2015-0224). "225

MECO does not object to this condition, but notes that
Pulehu Solar requested that the Commission approve the PPA without

this condition.226
The Commission follows prior Commission Decision and

Orders addressing similar recommendations by the Consumer Advocate
in

the

Stage

1

dockets.

where

the

Commission

found

that

circumstances in the RDG PPA proceedings in Docket No. 2017-0352
are distinguishable from Docket No. 2015-0224 and older renewable
PPA

dockets. 22'^

For the same reasons, after considering the record

225Consumer Advocate SOP at 40.
226MECO Reply SOP at 6.

Docket
Co.
Inc.,
In
re
Hawaiian Elec
36236,
filed
on
Decision and
Order No.
2018-0431,
No.
March 25, 2019 ("Order No. 36236"), at 86-89.
227See

2020-0141
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as a whole, the Commission is not persuaded that the disclosure of

the

Project

invoices and

Pulehu Solar's

income statements is

warranted under these circumstances. and therefore, declines to

adopt the Consumer Advocate's proposed condition.

Requiring bidders
future

procurement

file

to

pro

MECO

processes.

information

forma

with

agrees

in

this

recommendation and notes that "the Companies planned to include
such a requirement for

however.

[the Phase 2 RFPs] . "228

ordered MECO to

omit

this

The Commission,

requirement

in

the

final

Stage 2 RFP.229

The Commission observes that this proposed requirement

does

not

pertain

reasonableness
initially

to

the

regarding

addressed

this

Consumer Advocate's
the

subject

issue

in

PPA.
Docket

finding

Commission

The
No.

overall

2017-0352,230

but will re-examine it in future procurement processes.

Requiring MECO to file periodic analyses to support a
finding that the project is being used and dispatched in a manner

to maximize the benefits to customers.

As MECO correctly notes.

228MECO Reply SOP at 6.
229MECO Reply SOP at 7 (citing In re Hawaiian Elec. Co., Docket
2017-0352,
Decision and Order No.
36356,
filed on
No.
June 10, 2019 ("Order No. 36356"), at 25-26).

230See Order No. 36356 at 25-26 (directing Hawaiian Electric
to remove the requirement that bidders provide pro forma
information as a requirement of the Phase RFPs).
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it is already required to file information relating to the use and
dispatch of the Facility in reports filed in Docket Nos. 2017-0213
The Commission finds that requiring the periodic

and 2011-0206.

analyses that the Consumer Advocate requests would be duplicative.
given the monthly reporting that is already required.

Therefore,

the Commission declines to adopt this condition.

D.
The PPAC
Given the

approval of the

Commission’s overall

PPA,

the Commission likewise approves MECO’s request to recover the
PPA's non-energy payments,
revenue

related

including ths Lump Sum Payments and

PPAC,

the

through

taxes.

§

HAR

6-60-6(2),

purchased

energy

and

§

HRS

which

charges

269-16.22,

authorizes

through

an

the

electric
the

allows

which

the

extent

This is consistent

such costs are not included in base rates.
with

to

pass

through

utility’s

of

PPAC,

pass-through

of

power purchase costs through an automatic surcharge.
However, the Commission conditions approval of recovery

of

the

non-energy payments

under

the

PPA

through

the

PPAC,

as follows:

A.

As discussed above, in Section Ill.C.l.e, to the

extent Daily Delay Damages,

Termination Damages,

or other revenues or benefits are paid to MECO,
2020-0141
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prior to commencement of the Lump Sum Payment,
such revenues or benefits paid to MECO shall be
returned to MECO's ratepayers through the PPAC; and

B.

Recovery of the Lump Sum Payment through the PPAC
shall be limited to the Lump Sum Payment net of

Force Majeure adjustments or any offset due to
liquidated damages.

E,
Accounting and Ratemaking Treatment

MECO states

that

it

may be

required to

consolidate

Pulehu Solar on its financial statements if the PPA is considered
a

"variable

in

interest"

Solar

Pulehu

according

to

the

Financial Account Standards Board ("FASB") Accounting Standards
This could "have uncertain impacts on

Codification ("ASC") 810.231

the assessments of investors and/or credit rating agencies on the
risks

associated

creditworthiness. "232

evaluation.

it

this

with

does

However,
not

PPA

Maui

Electric's

according to MECO's preliminary

appear

that

consolidation

under

MECO states that it will perform

FASB ASC 810 will be required.233

23iApplication at 26-27.

2327\ppiication at 27.
233Application at 27.
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another evaluation "when Commission approval is received[,]" and

thereafter "on an on-going basis!,]'' ss required by FASB ASC 810.^34
The

possibilities discussed

above

purely informational purposes at this time.

appear

to

be

for

In the event that

MECO determines that it is required to consolidate Pulehu Solar on

its financial statements, it shall notify the Commission and the

Consumer Advocate.235
Under

FASB ASC

84 2,

MECO believes

that

it will

be

required to record the BESS component of the Project as a lease.

which will require the recording of a "right-of-use asset and lease
liability" on MECO's financial statements.23®

For G7\AP purposes.

such lease expenses would be recorded as straight-lined throughout

the term of the lease if it is an operating lease or will have a
front-loaded expense recognition if it is a finance lease; however.

for ratemaking purposes, MECO requests approval to record the
actual payments made under the PPA as purchase power expenses.
with the difference between actual payments and the lease expense

2347\pplication at 27.
Consumer
Advocate
SOP
at
46
("Furthermore,
235see
the Consumer Advocate notes that the Company conducted a
preliminary evaluation of the PPA and Seller under FASB ASC 810,
and it appears that consolidation ... is not required, . . .
[and] [ais such, the Consumer Advocate recommends that the Company
should report such changes and any associated changes to the
consolidation of the Company and Seller's financial statements.").

23®Application at 28.
2020-0141
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reflected

as

a

regulatory

the

for

asset/liability

term

of

the PPA.237

In its

Statement of

Position,

the Consumer Advocate

"notes that the proposed ratemaking treatment appears consistent

with prior approved power purchase agreements .
such.

.

[a] s

[and]

the Consumer Advocate does not object to the Company's

proposed ratemaking treatment. ''238
The Commission notes that MECO's proposed ratemaking
treatment

is

consistent with

prior

Stage

1

and

Stage

2

RFP

projects, and that, to date, the HECO Companies have not reported
that they have.been required to consolidate a project developer
onto their financial statements, pursuant to FASB ASC 810.

Based on the above, the Commission finds that MECO has
met its burden of proof in support of its proposed accounting and
ratemaking

treatment

for

the

purchased

the PPA.

^^■^Application at 28.
238consumer Advocate SOP at 46.
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power

expense

under

F.
Hawaii’s Energy Policy Statutes
The State of Hawaii has adopted several energy policies
requiring

and/or

encouraging

reduction

in

the

utilization

of

fossil fuels in statutes that directly pertain to the regulation

of public utilities.

1.

Contribution to State Energy Goals (RPS)
The

Commission

that

notes

ME CO

estimates

that

the

Project has the potential to contribute up to 10.18 percentage

points of MECO’s 2025 RPS and 1.17 percentage points towards the

HECO Companies’ consolidated 2025 RPS.^^®

2.

HRS § 269-6(b)
In particular.

HRS § 269-6(b)

provides.

in relevant

part:

The public utilities commission shall consider
the need to reduce the State's reliance on
fossil fuels through energy efficiency and
increased renewable energy generation in
exercising its authority and duties under this
chapter.
In making determinations of the
reasonableness of the costs of utility system
capital
improvements
and
operations,
23’^Application, Exhibit 6 at 1-2.
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the commission shall explicitly consider,
quantitatively or qualitatively, the effect of
the State’s reliance on fossil fuels on price
volatility, export of funds for fuel imports,
fuel supply reliability risk, and greenhouse
gas emissions.

As discussed, above, the subject PPA is the result of the
HECO Companies’ second round of competitive procurement to acquire
new, dispatchable and renewable energy resources for Oahu, Maui,

and

Island,

Hawaii

Docket No. 2017-0352,
several

has

been

subject

PPA

which

and

the

RDG power

competitively procured,

resulting

from

Collectively,
approximately

2,000 MWh

of

this

these
300

MW

storage

second

round

projects.
of

new

across

of

if

focus

purchase

competitive

of

agreements

bidding.

would

generation

of

one

represents

approved,

renewable
the

the

provide

and

about

Hawaiian Electric Companies'

service territories, and are expected to lower electricity bills.
on average, by approximately $1 per month on the islands of Oahu
and Maui.-^^

Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0139,
2020-0140, 2020-0142, and 2020-0143. Negotiations with other
renewable project developers that were selected from the second
round of competitive bidding are still ongoing, and may result in
additional power purchase agreements.
-^Mittps: //www.hawaiianelectric.com/new-renevab_j.g-projectssubniitted-to-regulators-will-produce-lower-cost-electricity-

advarice-clean-energy {accessed on March 22, 2021) .
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According to MECO,

the Project will provide a hedge

against fossil fuel price volatility, which has fluctuated in the

past ten years from as low as approximately $52 per barrel for
diesel

fuel oil to approximately $155 per barrel,

inasmuch as

"the fixed pricing structure attributable to the Project .

customers

isolates

from

the

impact

future

of

,
fuel

price fluctuations. "242

MECO further states that, with regard to export of funds
for fuel imports, as described in HRS § 269-6(b), "the quantity of

fuel consumed is forecasted to be lower with the addition of the
Project. "2^3

As such, the amount of funds that would have been

spent on fuel imports will correspondingly decrease, 244 a^d fuel
supply reliability risk will be reduced due to the "likely decline"

of overall fuel supply requirements as a result of the "transition
to a 100% renewable future, "2^®
More

specifically.

MECO

anticipates

that,

over

the

course of the Project’s twenty-five year Term, the Project has the

potential to displace approximately 3,223,958 barrels of fossil
fuel

(3,222,479 barrels of diesel fuel and 1,479

242{wjeco Response to CA/MECO-IR-26 at 1.
243MECO Response to CA/MECO-IR-26 at 1-2.

2^^MECO Response to CA/MECO-IR-26 at 2.
245MECO Response to CA/MECO-IR-26 at 2.
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barrels

of

ultra-low
as

well

sulfur

as

diesel).

and

299,717

avoid the production

GHG emissions

of

barrels

a

of biodiesel^^s

significant amount of

(i.e., a net lifecycle emissions reduction of an

estimated 1,4 01,717 MT C02e) .^47

No Party or Participant disputes MECO’s statements about
the

Project’s

impact

on

fuel

price

volatility.

fuel

supply

reliability risk, export of funds for fuel imports, and reduction

in GHG emissions.
Based on the above, and upon explicit consideration of

the four specified criteria in HRS § 269-6(b)

(price volatility,

fuel supply reliability risk, export of funds for fuel imports.
and

GHG

emissions).

the

Commission

finds

MECO’s

PPA

to

be

reasonable and in the public interest because the PPA advances

Hawaii’s goal of reducing reliance on fossil fuels through energy
efficiency and increased renewable energy generation through clean
energy resources,

and does so at a price that is estimated to

result in savings for MECO’s ratepayers over its term.

24®Application, Exhibit 3 at 4.

2^7GHG Analysis at 13.
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G.
Remainder Of The Proceeding

As noted above, MECO requested that the Commission issue
two

separate

decisions

and orders

in

this

the

docket.

first

decision approving the PPA-Related Requests, which is the subject
of this Decision and Order, and the second decision approving the

Interconnection-Related Requests. 248

Pursuant to Order No, 37429,

the Commission bifurcated MECO's PPA-Related Requests from its

Interconnection-Related Requests. 249
Regarding its Interconnection-Related Requests, the IRS
for

the

Project was

Application. 250
preserve

Pulehu

not

completed

as

of

the

filing

of

the

In this regard, MECO clarified that in order to

ability to

Solar's

investment tax credits.

take

advantage

of

federal

"the Parties agreed to execute the PPA

prior to the completion of the IRS for the Project. ZZ251

MECO has

stated that it will file an amendment to the PPA based on the

IRS results.252

24875^pplication at 5-7.
249order No. 37429 at 26.

250se£ Application at 23.

25iApplication at 23.

2S2Application 23-24.
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As such, upon MECO’s filing of an amendment to the PPA

based on the IRS results, the Commission will issue a procedural
schedule

in

this

docket

to

govern

its

review

of

MECO’s

Interconnection-Related Requests (Issue 4), as necessary. 253

IV,
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based on the foregoing, subject to the conditions set

forth in Sections III,C.7 and III.D, the Commission finds:

1.

MECO has met its burden of proof in support of its

request for approval of the PPA between MECO and Pulehu Solar,
dated September 11,

In support thereof.

2020.

the Commission

further finds:
A.

The purchased

power arrangements under the PPA,

pursuant to which MECO will dispatch energy on an availability
basis from Pulehu Solar, including the Lump Sum Payment to be paid

to Pulehu Solar, are prudent and in the public interest; and

253see Order No. 37429 at 17 n,40 (stating that the Commission
intends to issue separate procedural order to govern MECO’s
above-ground 69 kV line extension-related requests).
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MECO has met its burden of proof in support of its

2.

request
including

to

include

all

non-energy

Lump

Sum

Payment

the

payments

and

related

under

PPA,

the

revenue

taxes.

through the PPAC, to the extent such costs are not included in

base rates; and

3.

MECO has met its burden of proof in support of its

request for its proposed accounting and ratemaking treatment for

the purchased power expenses under the PPA.

V.
ORDERS

THE COMMISSION ORDERS:
1.

Subj ect

the

to

conditions

set

forth

in

Sections III.C.7 and III.D, the Commission approves:

A.

The

PPA

between

MECO

and

Pulehu

Solar,

dated September 11, 2020; and
B.

under the PPA,

MECO’s request to include all non-energy payments
including the Lump Sum Payments

(as defined in

the PPA) and related revenue taxes, through the PPAC, to the extent
such costs are not included in base rates; and

C.

MECO's proposed accounting and ratemaking treatment

for its purchased power expenses under the PPA.

2020-0141

102
Exhibit 4
Page 105 of 108

2.

After MECO files an amendment to the PPA based on

its IRS results, the Commission will issue a procedural schedule
in

this

docket

to

govern

review

its

of

MECO's

Interconnection-Related Requests, as needed.

APRIL 14. 2021

DONE at Honolulu, Hawaii

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

a

lifer "m^ Potter^ tommi:ssioner
Jer/nifer

By

Leodol

f R. Asuncil

APPROVED AS TO FORM:

Commission

sei

2020-0141.Sk
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,Jr., Commissioner

CERTIFICATE OF SERVICE
Pursuant to Order No.
served

on

the

Commission's

date

it

was

37043,

uploaded

the foregoing Order was
to

the

Public

Utilities

Document Management System and served through the

Document Management System's electronic Distribution List.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Application of )
)
)
)
)
)
)
)
)

MAUI ELECTRIC COMPANY, LIMITED

For Approval of Power Purchase
Agreement for Renewable
Dispatchable Generation with
Kahana Solar, LLC.

DOCKET NO. 2020-0142

DECISION AND ORDER NO.

38077

DECISION AND ORDER

By this Decision and Order,i the Hawaii Public Utilities

Commission
herein:

("Commission") ,

subject

to

the

conditions

outlined

(A) approves the Power Purchase Agreement ("PPA") between

Maui Electric and Kahana Solar,

dated September 3,

2020,

for a

20-megawatt ("MW") photovoltaic project ("PV System") paired with
a four-hour 20 MW/80 MW-hour ("MWh") battery energy storage system

iThe Parties to this proceeding are MAUI ELECTRIC COMPANY,
LIMITED
("Maui Electric" or "MECO")
and the DIVISION OF
CONSUMER ADVOCACY ("Consumer Advocate"), an ex officio party
to this proceeding pursuant to Hawaii Revised Statutes ("HRS")
§ 269-51 and Hawaii Administrative Rules ("HAR") § 16-601-62(a).
In addition, the Commission has admitted WEST MAUI PRESERVATION
ASSOCIATION ("WMPA")
("WMPA") and KAHANA SOLAR, LLC ("Kahana Solar")
as participants. See Order No. 37603, "(1) Approving Maui Electric
Request
to
Bifurcate
Proceeding;
Company,
Limited's
and (2) Granting Participant Status to Kahana Solar, LLC and
West Maui Preservation Association," filed February 3, 2021
("Order No. 37603").

Exhibit 5
Page 4 of 129

("BESS"}

to be located within the Napili-Honokowai area on the

west side of the island of Maui

(the "Project" or "Facility");

(B) approves Maui Electric's request to include all other payments

for energy and non-energy under the PPA, including the Lump Sum

Payments

(as defined in the

through

the

to
and

the

ratemaking

costs

such

approves

(3)

Power

Purchased

extent

and related revenue taxes,

for

are

the

Clause

Adjustment

not

Electric's

Maui

treatment

PPA),

("PPAC"),

base

rates;

included

in

proposed

accounting

purchased

power

expenses

and
under

the PPA ("PPA-Related Requests").
In so doing.
Parties'

and

Agreement"),

October

15,

the

Participants'

Commission takes
Settlement

into account

Agreement

the

("Settlement

submitted as part of their Mediation Report filed
2021

Report"),3

("Mediation

and

approves

the

Joint Motion for WMPA's withdrawal, filed October 20, 2021.*

25ee
"Maui
Electric
Company,
Limited's
Application;
Exhibits 1-9; Verification; and Certificate of Service," filed on
September 15, 2020 ("Application"), at 1, 5-6, and 18-20.

^"Report of Parties and Participants on Mediation; Exhibit A;
and Certificate of Service," filed October 15, 2021. Exhibit "A"
to the Mediation Report is the Settlement Agreement, which shall
be referred to separately in this Decision and Order.
*"Joint Motion for the Withdrawal of Participant West Maui
Preservation Association from Docket," filed October 20, 2021
("Joint Motion for Withdrawal").
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I.
BACKGROUND
A.

P r o c u rement of the Project
The

Hawaiian

PPA filed in this

Electric

Companies' 5

procurement to acquire new,

docket
second

is

the

round

result of the

of

competitive

dispatchable and renewable energy

resources for Oahu, Maui, and Hawaii Island, which has been the

focus

of

Docket

No.

2017-0352.6

In

Docket

No.

2017-0352,

the Commission stated its intent:

[T]o ensure that each competitive bidding process
is fair in its design and implementation so that
selection is based on the merits; that projects
selected through a competitive bidding process are
consistent with the utility's
[Power Supply
Improvement Plans ("PSIPs")]; that the utility's
actions represent prudent practices; and that
throughout the process, the utility's interests are
aligned with the public interest [.]

^The "Hawaiian Electric Companies" refers collectively
Company,
Inc.,
to
Maui
Electric,
Hawaiian
Electric
and Hawaii Electric Light Company, Inc.

6See Application at 12-13 and Exhibit 2; see generally.
Docket No. 2017-0352; see also. Docket Nos. 2020-0136, 2020-0137,
2020-0143,
2020-0140,
2020-0141,
2020-0138,
2020-0139,
this is referred to as the
and 2020-0189
(collectively,
"Stage 2 RFP" or "Phase 2 RFP").
■^Docket No. 2017-0352, Order No. 35286, "Approving the
Maui Electric Companies' Proposed Final Variable Requests for
Proposals, With A Modification," filed on February 20, 2018 {"Order
No. 35286"), at 8 (emphasis added, quotation marks omitted).
2020-0142
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The
represents

PPA
one

between
of

Electric

Maui

and

Kahana

competitively

several

Solar

procured.

renewable dispatchable generation PPAs {"RDG-PPA") resulting from
this

second.

round

of

competitive

bidding. 8

Collectively,

these projects, if approved, would provide approximately 300 MW of

new renewable generation and about 2,000 Wh of storage across the

Hawaiian Electric Companies' service territories, and are expected

to lower electricity bills, on average, approximately $1 per month
on the islands of Oahu and Maui,®

When taking the first round of

RFP competitive procurement ("Stage 1 RFP" or "Phase 1 RFP") into
account, which produced eight similar solar plus storage project

applications in 2018,

seven of which were approved in 2019,^®

the past several years have represented a monumental shift in the

electrical

energy

in

landscape

Hawaii

towards

reaching

^See Docket Nos. 2020-0136, 2020-0137, 2020-0138, 2020-0139,
2O2O-dlTo, 2020-0141, 2020-0143, and 2020-0189.

®https;//www.hawaiianelectric.com/new-renewable-projectssubmitted-to-regulators-will-produce-lower-cost-elect ricity
advance -clean- energy (accessed March 11, 2021) .
^^See Docket Nos, 2018-0430 t 2018-0431, 2018-0432, 2018-0434 /
2018-04^, 2018-0436, and 2019-0050.

The Commission issued a Decision and Order approving
the eighth Phase 1 Project PPA, between Maui Electric and
Paeahu Solar LLC, in Docket No. 2018-0433 on October 15, ;2020,
which is currently the subject of a pending appeal before the
Hawaii Supreme Court. See SCOT-21-0000041.
2020-0142
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100%

renewable

energy

in

generation

with

accordance

the

State's Renewable Portfolio Standards ("RPS").^^

The Commission "has repeatedly expressed that timely
execution of the competitive procurement process is a central

objective of this proceeding[,]" where projects that come on-line

result

sooner.

in

the

savings

of

"delivery

to

customers

more quickly. "^2
Notwithstanding the foregoing, the Commission has also

said that, "while the existence of a competitive bidding process
helps

to provide

assurances that

a bid is

selected

'fairly,'

this does not act as a substitute for the [C]ommission's, or the

Consumer

Advocate's.

determining

whether

independent

to

approve.

review

or

of

the

recommend

evidence
approval

in
of.

a proposed PPA."^^

“See HRS § 269-91 et seq.
i2Docket No.
2017-0352, Order No. 36604, "Establishing
No.
Performance Incentive Mechanisms for the Maui Electric Companies'
Phase 2 Requests for Proposals" ("Order No. 36604") at 25.
i^Docket No.
2018-0435,
Order No.
36169,
"Compelling
Waiawa Solar Power LLC to Respond to the Consumer Advocate's
Information Requests," filed February 20, 2019, at 10.

2020-0142
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B.

Relevant Procedural History^^
Oil

September

15,

2020,

Maui

Electric

filed

its

Application requesting approval of the PPA with Kahana Solar and
for

approval

of additional requests

relating to

the

Project,

Included as part of its Application was a greenhouse gas

emissions analysis for the Project ("GHG Analysis"), performed by
Ramboll US Corporation ("Ramboll").

On October 3,

2020, WMPA filed a Motion to Intervene,

Or alternatively, to Participate in this proceeding, and included

On this same date,

a request for a contested case proceeding.^®
Kahana

Solar

also

filed

a

Motion

to

Participate

in

this proceeding.^"’

’■^For purposes of this Decision and Order, pertinent portions
of
this
docket
record
are
recited below?
the
complete
procedural
history
for
this
docket
can
be
found
on
the
Commission's
Document
Management
System
website
https;//dms■puc.hawaii.gov/dms/index.jsp and entering "2020-0142"
in the "Docket Quick Link" search feature.
^^Application, Exhibit 5.

i^^'West Maui Preservation Association's Motion to Intervene
Alternatively for Participant Status, and Request for
or.
Nishiki;
Contested Case;
Declaration of Kai Nishiki;
and Amended
Certificate of Service," filed October 5, 2020 ("WMPA Motion
to Intervene") .
’-'’■"Kahana Solar, LLC's Motion to Participate; Affidavit of
Yyves Baribeault;
and Certificate of Service," filed on
October 5, 2020 {"Kahana Solar Motion to Participate").
2020-0142

6

Exhibit 5
Page 9 of 129

On

November

the

to

amendment

2020,

18,
PPA,

Maui

which

Electric

"correct[ed]

submitted

an

inadvertent

typographical errors. „18

On

February

3,

2021,

the

Commission

issued

Order

No. 37603 which set forth following statement of issues:
1.

Whether Maui Electric has met its burden of
proof in support of its request for approval
of
the
PPA between Maui Electric
and
Kahana Solar, dated September 3, 2020, for a
20 MW photovoltaic project, coupled with
20 MW/80 MWh BESS, proposed to be located in
the Honokowai area on the island of Maui.
a.

2.

Whether Maui Electric's purchased power
arrangements under the PPA, pursuant to
which Maui Electric will dispatch energy
on
an
availability
basis
from
Kahana Solar and pay fixed Lump Sum
Payments to Kahana Solar, are prudent and
in the public interest, with explicit
consideration
under
HRS
§
269-6,
of the effect of the State's reliance on
volatility,
fossil
fuels
on
price
imports,
export of
funds
for
fuel
and
fuel
supply
reliability
risk,
greenhouse gas emissions;

Whether Maui Electric has met its burden of
proof in support of its request to include all
other payments for energy and non-energy under
the PPA, including the Lump Sum Payment (as
defined in the PPA), and related revenue

^®Letter From:
Matsuura To:
Commission Re:
Docket
1D.
No. 2020-0142 - Maui Electric Power Purchase Agreement for
Renewable Dispatchable Generation with Kahana Solar,
LLC;
First Amendment to Power Purchase Agreement for Renewable
Dispatchable Generation and Re-Filed Exhibit 1 to the Application,
filed November 18, 2021. For purposes of this Decision and Order,
references to the "PPA" are intended to refer to the PPA as amended
by Maui Electric's November 18, 2021 filing.
2020-0142
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taxes, through the PPAC, to the extent such
costs are not included in base rates;

3.

Whether Maui Electric has met its burden of
proof in support of its request for its
proposed accounting and ratemaking treatment
for the purchased power expenses under the
PPA; and

4.

Whether it is in the public interest for the
69 [kilovolt ("kV")] line extension, required
to interconnect the Project to Maui Electric's
system, to be constructed above the surface of
the ground pursuant to HRS § 269-27.5 (a) .
No.

Order

to

request

Issues

Nos.

37603

also:

(1)

approved Maui

bifurcate

its

PPA-Related

from

its

above-ground

1-3,

Electric's

Requests,

69

kV

i.e.,

extension

line-related requests, i.e.. Issue No. 4 ("Interconnection-Related
Requests"); (2) granted WMPA's alternative request for Participant

status;

and

status.20

(3)

granted Kahana Solar's request for Participant

Order No. 37063 further clarified that in response to

WMPA's request, the Commission would be incorporating contested

case

procedures

to

this

proceeding.

and

would be

issuing

a

procedural order subsequently.21
On March 10, 2021, the Commission issued Order No. 37670,

which, inter alia, clarified the scope of WMPA's and Kahana Solar's

^^Order No. 37603 at 7-8.
20Order NO. 37063 at 8-26.
2iOrder No. 37063 at 26-32.

2020-0142
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participation

established

and

proceeding

this

in

a

procedural schedule. 22

Pursuant
Maui

Electric

filed

No.

Order

to

its

Direct

on

37670,

Testimonies

April
and

7,

2021,

Exhibits

on

Issue Nos. 1-3 {"MECO Direct Testimonies").23
On

April

21,

pursuant

2021,

to

Order

No.

37670,

the Consumer Advocate and WMPA issued information requests ("IRs")

to

Maui

Electric

regarding

its

Direct

Testimonies,

to

which

Maui Electric responded on May 5, 2021.24

On

May

12,

Maui

2021,

Electric

submitted

a

supplemental response to WMPA-MECO-IR-25 which, in pertinent part,
2021
filed March
10,
22procedural
Order No.
37670,
37686,
("Order No. 37670"), at 3-4 and 9-11. See also. Order No.
"Errata to Procedural Order No. 37670 Filed March 10, 2021,"
filed March 22, 2021 (making a typographical correction to
the procedural schedule).

Commission Re:
Docket
Matsuura To:
23Letter
From: ]D.
No. 2020-0142 - Maui Electric Power Purchase Agreement for
LLC;
Renewable Dispatchable Generation with Kahana Solar,
Exhibits,
filed
and
Testimonies
Maui
Electric
Direct
April 7, 2021.

24see Order No. 37670.
IRs and responses to IRs are
IRs from the
referenced in this Decision and Order as follows.
"
IRs from
;
"CA/MECO-IR
Consumer Advocate to Maui Electric:
H
"CA/WMPA-IR
'
IRs from
the Consumer Advocate to WMPA:
zz
"CA/Kahana-IRthe Consumer Advocate to Kahana Solar:
IRs from WMPA to Maui Electric: "WMPA-MECO-IR ." IRs from WMPA to
Kahana Solar: "WMPA-Kahana-IR ." IRs from Kahana Solar to WMPA:
IRs from the Commission to Maui Electric:
"Kahana-WMPA-IR- ."
"PUC-MECO-IR- ."
Responses filed for any of the above IRs are referenced as
"Response to
."
2020-0142
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version

updated

an

provided

of

GHG

Ramboll's

Analysis

Maui Electric explained that it had

("Updated GHG Analysis") .

discovered that "the (original] GHG Analysis utilized an annual
generation

solar

capacity
('NEP')

Net Energy Potential

with

manner

the

that

which

in

differed

from

the

Project's

which upon review is inconsistent

projects

other

analyzed.

were

Maui Electric further clarified that "[t]he NEP was the only input
that

was

changed[,]"

other

inputs

in

the

calculations

were

and "[t]he update does not materially impact

of

results

overall

no

updated;

GHG

the

analysis. ''26

the

Specifically,

"[ujsing the NEP generation capacity, the estimated Net Lifecycle

GHG Emissions Reduction associated with the Project changed from
750,242

metric

tons

carbon

dioxide equivalent

( 'MT

CO2e')

or

366 kg CO2e per megawatt hour ('kg CO2e/MWh') to 754,510 MT CO2e or

404 kg COae/MWh. "27
On

26,

May

2021,

the

Consumer

Advocate

Direct Testimonies and Exhibits on Issue Nos.

Testimonies") .28
their

1-3

filed

its

("CA Direct

Also on May 26, 2021, WMPA and Kahana Solar filed

respective

Direct

Testimonies

and

Exhibits

regarding

25Response to WMPA-MECO-IR-25(d)(May 12, 2021 Supplement).
26Response to WMPA-MECO-IR-25(d)(May 12, 2201 Supplement).

^■^Response to WMPA-MECO-IR-25 (d) (May 12, 2021 Supplement).

28"Division of Consumer Advocacy's Direct
Exhibits on Issue Nos. 1-3," filed May 26, 2021.
2020-0142
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Testimony

and

Issue

("WMPA

1

No.

Direct

Testimonies"

and

"Kahana

Solar

Direct Testimonies").29
On June 9, 2021, the Parties and Participants exchanged

IRs regarding the Consumer Advocate's, WMPA's, and Kahana Solar's
Direct Testimonies, to which each entity respectively responded on

June 23, 2021.30

On

July

7,

Maui

2021,

Electric

submitted

its

Rebuttal Testimonies and Exhibits ("MECO Rebuttal Testimonies").3i

29"West Maui Preservation Association's Direct Testimonies;
Exhibits
'1'
'3';
and Certificate of Service," filed
May 26, 2021; and "Kahana Solar, LLC's Direct Testimonies and
Exhibits; and Certificate of Service," filed May 26, 2021.
3os^ Order No. 37670.
in this Order as follows.

IRs
from
ZZ
"MECO/CA-IR

IRs and responses to IRs are referenced

Advocate:
Maui Electric
to
the
Consumer
zz
IRs from Maui Electric to WMPA: "MECO/WMPA-IR

from the Consumer Advocate to WMPA: "CA/WMPA-IR
IRs from the Consumer Advocate to Kahana Solar; "CA/Kahana-IRIRs

IRs from WMPA to Kahana Solar: "WMPA-Kahana-IR

zz

IRs from Kahana Solar to WMPA: "Kahana-WMPA-IR

zz

zz
zz

Responses filed by each entity for any of the above IRs are
referenced, respectively, as "
Response to
Commission Re:
Docket
Matsuura To:
3iLetter From;
1
D.
No. 2020-0142 - Maui Electric Power Purchase Agreement for
LLC;
Renewable Dispatchable Generation with Kahana Solar,
filed
and
Exhibit,
Testimonies
Maui
Electric
Rebuttal
July 7, 2021.
2020-0142
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July

On

rebuttal

submitted

14,

IRs

the

2021,

{"RIRs")

on

Maui

and

Advocate

Consumer

WMPA

Rebuttal

Electric's

Testimonies, to which Maui Electric responded on July 28, 2021.32
On August 4, 2021, the Commission issued a notice to the
Parties and Participants informing them that the Commission would
be

the

holding

hearing

2021, however.

September 13,

this

on

matter

during

the

week

of

in light of the COVID-19 pandemic.

it would not be holding the hearing on the island of Maui.33

On August 11,

informing

the

Parties

2021,

and

Commission issued a notice

the

Participants

that

Conference would be held on September 1,

and

would

August

11,

be

hosted

2021,

the

virtually

through

Commission

Prehearing

at

1:30 p.m..

2021,

Webex. 34

issued

32s^ Order No. 37670.
RIRs and
referenced in this Order as follows.

the

a

responses

Also

on

notice

for

to

are

RIRs

RIRs from the Consumer Advocate to Maui Electric: "CA-RIR
RIRs from WMPA to Maui Electric: "WMPA-MECO-Rebuttal-IR ."

tf

Maui Electric's responses to the above RIRs are referenced,
as "Response to
."
33Letter
From:
Commission
To:
Service
List
Re:
Docket No. 2020-0142, For Approval of Power Purchase Agreement for
Renewable Dispatchable Generation with Kahana Solar, LLC - Hearing
Update, filed August 4, 2021.

List:
34Letter
From:
Commission
To:
Service
List:
Re:
Power
Docket No.
2020-0142,
For
Approval
of
Purchase
No.
Agreement
for
Renewable
Dispatchable
Generation
with
Kahana Solar, LLC - Prehearing Conference, filed August 11, 2021.
2020-0142
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the evidentiary hearing, which would similarly be held virtually
over Webex.
On

August

18,

Parties

the

2021,

and

Participants

submitted their Prehearing Statements of Position ("SOPs").36
On

September

2021,

1,

the

Commission

Prehearing Conference for the evidentiary hearing.
Prehearing

the

were

Conference

subsequently

held

a

The details of

reflected

in

Order No. 37951, issued September 3, 2021.37
Between September 14-15, 2021, the Commission presided

over the evidentiary hearing,

Webex.

which was held virtually through

During the evidentiary hearing, Parties and Participants

were given the opportunity to cross-examine each other's witnesses

During the evidentiary hearing.

and provide closing statements.

the possibility of mediation was discussed to address outstanding
concerns.
issued

As a result.

Order

No.

37967,

on September 17,
which

2021,

instructed

the

the Commission

Parties

and

35"Notice of Evidentiary Hearing," filed August 11, 2021.
36"Maui Electric Company, Limited's Prehearing Statement of
Position; and Certificate of Service" filed August 18, 2021
"Division of Consumer Advocacy's Prehearing
("MECO SOP");
Statement of Position," filed August 18, 2021 ("CA SOP");
"West Maui Preservation Association's Prehearing Statement of
Position; and Certificate of Service," filed August 18, 2021
("WMPA SOP"); and "Kahana Solar, LLC's Prehearing Statement of
Position; and Certificate of Service," filed August 18, 2021
("Kahana Solar SOP").

Conference
37951,
"Prehearing
37order
No.
filed September 3, 2021 ("Order No. 37951").

2020-0142

13

Exhibits
Page 16 of 129

Order,"

Participants to explore mediation and to provide an update by
Order No. 37967 further clarified that any

September 23, 2021.

mediation efforts must be concluded by October 15, 2021.39

2021,

On September 23,

submitted

a

written

update

Parties and Participants

the

informing

Commission

the

that

a

mediation had been scheduled for September 29, 2021.*° In response.
on September 24,
which

2021,

procedural

the

modified

the Commission issued Order No.

schedule

to

37984,

accommodate

the

mediation, which extended the deadline for post-hearing briefing

to

allow

for

the mediation

to

conclude

and

and

the

Parties

and

Participants

Participants to report on the results.
On

October

15,

2021,

the

Parties

jointly submitted the Mediation Report, in which they notified the

Commission

that

the

Settlement Agreement.

mediation

had

resulted

in

the

Under the Settlement Agreement, the Parties

and Participants agree to the following:^2

38order No. 37967, "Instructing the Parties and Participants
filed September
17,
2021
("Order
to Explore Mediation,"
No. 37967").

390rde No. 37967 at 2.
40"stipulated Update
filed September 23, 2021.

on

Mediation

Between

the

^^Order No. 37984, "Modifying the Procedural
filed September 24, 2021 ("Order No. 37984"), at 3.
42Settlement Agreement at 1-3.

2020-0142
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Parties,"
Schedule,"

Kahana

1,

Solar will provide

a

community benefits

package in the amount of $1,375,000 over the 25-year term of the

PPA, or $55,000 per year.
Of

a.

annual

the

$40,000

$55,000,

will

be

allocated at the discretion of Kahana Solar "consistent with its

vision.

corporate

values.

policies.

sustainability

and

For the first five (5) years following commercial

requirements."

operations of the Project, Kahana Solar will refrain from reviewing

the selected organizations; thereafter, Kahana Solar may review
the organizations on an ad hoc or as-needed basis.

Of the annual $55,000, the remaining $15,000

b.

will be provided directly to the Hawaii Community Foundation,

which

establish

will

grantmaking

a

administer

and

program

to distribute these funds in its sole discretion, provided that:

(i) funds are used to benefit the West Maui community; (ii) funds

are

not

to

used

and (iii)

support

litigation

or

pay

attorney's

fees;

grants must be aligned with Kahana Solar's corporate

vision, values, policies, and sustainability requirements.
A detailed decommissioning plan for the Project,

2.

"including information concerning recycling and reuse of Project
components,
amount

of

land restoration.

a

security

or

Project removal, and issuance and

corporate

parent

guaranty,

submitted as a non-confidential submittal to
within five

2020-0142
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PPA."

The plan will retain flexibility to allow for adoption of

technological advances in re-use/recycling near the end of the
Project's operating term,

as well as observe any environmental

laws and permitting requirements that may be in place at that time.
If the Project is constructed, "[ejighty (80)% [of]

3.

construction

non-supervisory

and

operations

hours

workers'

associated with the Project will be paid at the prevailing wage

equivalent indicated under HRS chapter 104."

Further, Kahana Solar

will require the Project's contractors to give preference to hiring
qualified construction and operations/maintenance workers

from

West Maui, Maui County, and the State of Hawaii, in that order.

before hiring non-resident laborers.

Project contractors must

also comply with all applicable state and federal employment laws.

4.
motion

No later than October 20,

2021, WMPA will file a

to withdraw from this proceeding,

which

shall

include

support for, or non-opposition to, approval of the PPA, as well as

an express waiver of "any right to appeal the Commission decisions

and orders approving the PPA and Application, including both the

PPA-related

phase

and

interconnection-related

phase"

of

intervene

or

this proceeding.

a.

WMPA

further

agrees

to

"not

oppose any other governmental permit or approval for the [P]reject.
without exception, including but not limited to the County of Maui

Special

Use Permit,

2020-0142
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Project District

Development Approval Application and Land Use Commission Special
Use Permit proceedings.
b.

Pending Commission approval of WMPA's Motion

to Withdraw from this proceeding, WMPA's participation, if any,
"shall be consistent with supporting or not

opposing the PPA

approval, overhead line approval and other approvals required with
respect to the Project."

expressly

the

Notwithstanding

the

above,

that

the

Consumer

provides

Settlement

Advocate

Agreement

"reserves

its

statutory rights to continue to represent and advocate for the
"43

interest of consumers .
On

October

20,

2021,

the

Parties

and

Participants

submitted the Joint Motion for Withdrawal under which WMPA seeks
to withdraw from this proceeding.
On October 22,

schedule in Order No.

consistent with the procedural

2021,

37670,

as modified by Order No.

37984,

Maui Electric, the Consumer Advocate, and Kahana Solar submitted
their respective post-hearing briefs.^^

^^settlement Agreement at 4.
Electric Company, Limited's Post-Hearing Brief;
October
22,
2021
and
Certificate
of
Service,"
filed
("MECO Post-Hearing Brief"); "Division of Consumer Advocacy's
Service,"
filed
Post-Hearing
Brief;
and
Certificate
of
October 22, 2021 ("CA Post-Hearing Brief");
Brief"); and "Kahana Solar,
LLC's
Post-Hearing
Brief;
and
Certificate
of
Service,"
filed October 22, 2021 ("Kahana Solar Post-Hearing Brief").
44"Maui

2020-0142
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Pursuant

in Order No.

the

to

schedule

procedural

37670, as modified by Order No.

37984,

set

forth

no further

procedural steps are contemplated, and the PPA-related issues are
ready for decision-making.

C.

Parties to the PPA
"Maui Electric is an operating public utility engaged in

the production, purchase, transmission, distribution and sale of
electric

energy

on

the

island

of

Maui;

the

production,

transmission, distribution and sale of electricity on the island

of Moloka'i; and the production, purchase, distribution, and sale
of electricity on the island of Lana'i."^®

Kahana Solar is a Delaware limited liability company
that is registered to do business in Hawaii, but whose principle
place of business is in Quebec, Canada.^®

owned

subsidiary of

Innergex Renewable

Kahana Solar is a wholly

Development

USA,

LLC,

which, in turn, is a wholly owned subsidiary of Innergex Renewable

Energy Inc.

("Innergex")

"Innergex is a Canadian independent

power producer ("IPP") that develops, acquires, owns and operates

45Application at 7-8.

^®Kahana Solar Motion to Participate at 3.
^’Kahana Solar Motion to Participate at 3.

2020-0142
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hydroelectric

wind

facilities.

farms,

solar

and

farms [,]"

and "manages a large portfolio of high-quality assets currently

consisting

of

in

interests

75

operating

facilities

aggregate net installed capacity of 2,742 MW

with

an

(gross 3,694 MW),

including 37 hydroelectric facilities, 32 wind farms and six solar

In Hawaii, Innergex is the parent company of a number

farms.

of approved solar projects, including the Hale Kuawehi LLC project
on Hawaii

Paeahu Solar LLC project on Maui.^^

island and the

In addition to the pending Project in this docket.

Innergex is

also the parent company of the pending Barbers Point Solar, LLC
project on the island of Oahu.5°

D.
The Proposed Project

Pursuant to the PPA, Kahana Solar will "construct. own.
and

operate

Interconnection

the

Facilities

all

including

Facility,
and

all

other

Seller-Owned

equipment.

devices,

including associated appurtenances owned, controlled, operated and

managed by Seller.

Maui Electric represents that the Facility

4®Kahana Solar Motion to Participate at 3-4.
^^Kahana Solar Motion to Participate at 4.
soRahana Solar Motion to Participate at 4.
^^Application at 19.

2020-0142
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is capable of generating up to 74,621 MWh per year, equivalent to
the power used by up to 11, 600 homes.^2
The Facility is proposed to be located on "approximately

220 acres of land primarily zoned agriculture within the Honokowai
area of west Maui, identified by Tax Map Key No. (2) 4-3-001:017."53

According to Maui Electric:
The Project area lies approximately 1.2 miles
eastward of the Kapalua Airport. Fields that were
formerly in pineapple cultivation, but now lie
fallow, primarily surround the Project area.
The closest residential and commercial areas are
situated adjacent to the Honoapiilani Highway to
the west approximately 1.3 miles from the solar
array area.
The communities of Kahana, Napili,
Kapalua, and Kaanapali, which contain a mixture of
resort, residential, and business uses, lie west of
the Project area across the Honoapiilani Highway.
Napili, the closest town located approximately
1.7 miles west of the Project Area encompasses a
diverse mix of land uses, including residential,
business, light and heavy industrial, recreational,
and agricultural uses.54

The
90,000

"will

Facility

high-efficiency

solar

consist

of

approximately

photovoltaic modules

mounted

on

fixed-tilt or single-axis trackers and approximately 28 inverters

rated at 730
The

BESS

kW,

subject to equipment manufacturer updates. "55

component

consist

will

of

52Application at 2 and 19.
53Application at 18.
54Application at 18-19.
55Application at 19.

2020-0142

20

Exhibit 5
Page 23 of 129

a

four-hour.

20

MW,

80

MWh-lithium

well

as

BESS,

ion

as

modules.

battery

inverter systems, and switchgear.The BESS will connect directly
to the PV component of the facility, and can be charged from either

the PV component or from the Maui Electric grid (upon expiration

of the five-year federal investment tax credit recapture period)
The Project will interconnect to Maui Electric's system

via the existing Lahaina #2 Mauka to Napili Circuit.®®
of

the

will

interconnection

The details

by

determined

be

the

Interconnection Requirements Study ("IRS").®®

According

Operations Date
Kahana

Solar

to

("GCOD")

the

Commercial

Guaranteed

of the Project is December 29,
and

represents

Commercial Operations

PPA,

the

Date,

the

warrants

that

Facility will

be

as

a

2023.60

of

the

qualified

renewable resource under the State's RPS,®! and, absent any changes

in law, will meet the definition "renewable electrical energy" or
"renewable energy. /Z62

®6Application at 20.
^'^Application at 20.

®®Application at 21.
®®See Application at 6-7 and 21-22.
60Application, Exhibit 1 at 313 of 399 (Attachment K).
6iSee HRS § 269-91 et seq.

62Application at 19.
2020-0142

21
Exhibits
Page 24 of 129

Maui

Electric

states

that the

"key benefit" of the

Facility and the PPA is:
[T]he Company will be able to utilize renewable
energy produced by the Facility during periods of
system demand, outside of PV production hours.
Having the PV system paired with the BESS adds
significant value to the Facility by allowing the
energy produced during the day that cannot be
readily accepted by the Company, to be stored and
dispatched to the Company's system at future times
of higher customer demand, which is more beneficial
to the Company's system than past projects that
required instantaneous use of energy produced.
The BESS energy supplements the PV energy in
meeting the Company's dispatch and thereby reduces
volatility and variability of the PV energy
Facility
to
be
resource,
allowing
the
semi-dispatchable and able to contribute to
reserves. The storage allows the PV energy to be
shifted to periods of peak energy demand, and other
non-solar periods, that could otherwise require
fossil generation to meet.
The charged storage
contributes to the primary frequency response of
the Facility, and can assist in grid stabilization
subject to discharge limits.
Maui Electric estimates that "as a result of the PPA,
a

typical

residential

500 kilowatt-hours

('kWh')

Maui

Electric

customer

consuming

per month could save approximately

$1.82 per month on average over the course of the term of the

PPA."6«

Maui Electric represents that the Facility is expected to

increase Maui Electric's 2025 RPS by up to 6.48 percentage points,

^^Application
the Application).

at

20

(citing

Exhibit

^■Application at 3.
2020-0142
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3,

Attachment

8

of

and

the

increase

Hawaiian

Electric

Companies'

consolidated

2025 RPS by up to 0.74 percentage points.

E.

Material Terms of the PPA
The PPA is included as Exhibit 1 to Maui Electric's

Application.
summarized

For convenience, the material terms of the PPA are

In

below.

general.

Maui

Electric

states

that

"[s]pecific terms and conditions of the PPA were negotiated by the
Company and Seller at arms-length and contain indemnification,
insurance and other provisions that will serve to protect the
Company

and its

customers

from certain risks

associated with

interconnecting the PV plus storage Facility. "66
Term:

The Initial Term of the PPA is twenty-five (25)

years following the Commercial Operations Date ("Term").

The PPA

automatically terminates upon expiration of the Term.®"^

Commission Approval and Associated Termination Rights:
Maui Electric and Kahana Solar are required to use "good faith
efforts to obtain.

as soon as practicable," a Commission order

approving the PPA within twelve

(12) months of the Application

^^Application at 4.

^^Application at 10.
^■^Application, Exhibit 4 at 3.
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submission date to the Commission ("PUC Submittal Date"). 68

If a

satisfactory Commission order approving the PPA is not issued
within those twelve

(12)

months,

or within a longer period as

agreed to by Maui Electric and Kahana Solar,

either party may.

within one hundred eighty (180) days of such date, issue written

notice, declaring the PPA null and void.®®
a

If

Commission

approval

order

is

issued but

then

appealed, and a non-appealable Commission approval order is not
obtained within twenty-four (24) months of the PUC Submittal Date,
or within such longer period as Maui Electric and Kahana Solar may
agree

by

then either party may.

("PUC Order Appeal Period"),

to

written

notice

delivered within

ninety

(90)

days

of

the

expiration of the PUC Order Appeal Period, declare the PPA null
and void.’’®
Maui Electric states that it based its timeframes for

Commission approval on the Commission's prior statements seeking
timely execution of the competitive procurement process. and "in

order to meet the aggressive timelines set for the Project to meet
Commercial Operations, and the Project's need to move forward as

expeditiously

as

possible

to

safe

harbor

federal

the

^^Application, Exhibit 4 at 3 (citing PPA § 12.3).

^^Application, Exhibit 4 at 3 (citing PPA § 12.6(b)).
■’^Application, Exhibit 4
at 75-76 (PPA § 12.6(b)).
2020-0142
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see also id.,

Exhibit 1

Investment Tax Credit

( 'ITC'),

among other things."'’^

However,

in the event Kahana Solar "is unable to safe harbor the ITC and

the PPA is not declared null and void pursuant to the terms of the

PPA, the contract price negotiated in the PPA will not be increased
or subject to adjustment.
Company Right to Declare the PPA Null and Void Prior to

Effective Date; Maui Electric may declare the PPA null and void
prior to the Effective Date for the following reasons;

Seller implements material changes in the
a.
type
of,
or performance
specifications
of,
the equipment that affects the results of the IRS
or project schedule without the consent of
the Company.
Seller is in breach of Sections 22.2(c)
b.
or 22.2(d) of the PPA requiring Seller to have
obtained certain Land Rights and Governmental
Approvals, or the provisions of Attachment G
(Company-Owned
Interconnection
Facilities)
requiring the payment by Seller to Company of
certain specified amounts for interconnection
facilities.
Seller, after making payment for the
c.
interconnection facilities, requests in writing
that
Company
stop
or
otherwise
delay
the

■’^Application, Exhibit 4 at 4.
■’^Application, Exhibit 4 at 4.
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performance of work
such payment.

for which Company

received

The IRS Letter Agreement is terminated
d.
prior to the completion of the [IRS]

The payment structure is comprised of a monthly

Pricing;

lump sum payment

("Lump Sum Payment"),

which will be made by

Maui Electric to Kahana Solar in exchange for the right to dispatch

the Facility's energy production, subject to certain agreed-upon
performance

("Performance

metrics

Facility is treated as

Although

Metrics")

a single resource.

the

there are separate

Performance Metrics for the PV system and the BESS,

which are

intended "to provide the Company with reasonable assurance that

the

Facility will

"In

the

be

Seller

event

and perform as

available
fails

to

achieve

Performance Metrics," liquidated damages

are assessed,

one

required[.]

or more

of

"75

the

("Liquidated Damages")

which have the potential to reduce the Lump Sum

Payment to zero if the Facility is "completely unavailable" or
otherwise

the

"underperforming

Perform.ance

Metrics.

in

other

aspects

as

measured

Liquidated Damages are discussed

further below.

■^^Application, Exhibit 4 at 4-5 (citing PPA § 12.5).

■'^S^ Application, Exhibit 4 at 5.
■^^Application, Exhibit 4 at 5-6.

■’^Application, Exhibit 4 at 5.
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In general, this payment model "provides a contractual
vehicle to integrate more renewable energy, provides flexibility
on

the

[Hawaiian

Electric]

Companies'

grids,

and

addresses

curtailment uncertainty risks that developers previously assumed
under past as-available power purchase agreements."'’’’
The Lump Sum Payment "is made in exchange for the right
to dispatch the Facility's energy production. "78
payment is based on the Facility's NEP,

The Lump Sum

which represents "the

theoretical annual energy delivery of the Facility's PV System to
the Point of Interconnection assuming 'typical' availability and
'representative'

meteorological conditions at the site,

with a

probability of exceedance of 95%. "79
The Lump Sum Payment is expected to be adjusted "from

time to time as the MWh value assigned to the Facility's NEP is
reassessed as provided in the PPA[,]"®° but will be "made on the

basis

of

the

'Unit

Price'

of

$0.089478833

■^'’Application, Exhibit 4 at 2.

■’^Application, Exhibit 4 at 7.
’’^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 7.
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per

kWh

of

NEP,

as specified in the PPA."®^

The PPA does not provide for an energy

payment of any kind.®^
Liquidated Damages; If the Facility fails to satisfy one
or

more

of

the

Performance

Metrics,

as

described

below.

Liquidated Damages will be assessed against the Lump Sum Payment,
and "[t]he Lump Sum Payment, as affected by the availability of
the Facility and other Performance Metrics, has the potential to

be reduced down to zero if the Facility is completely unavailable
or if

the

Facility is

available but underperforming in other

aspects as measured by the Performance Metrics. "83

As set forth in the PPA, to provide Maui Electric with

reasonable assurance that the
perform

as

required,

the

Facility will be

available and

following

Performance

Equivalent

Availability

Metrics

are utilized;
1.

The

PV

System

Factor

("EAF") Performance Metric is used to evaluate the availability of

the PV System for dispatch by the Company;

2.

The

Performance

Guaranteed

Ratio

("GPR")

Performance Metric is used to evaluate the efficiency of the
PV System;

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 5.
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The BESS Capacity Performance Metric is used to

3.

confirm the capability of the BESS to discharge as required by the

terms of the PPA;

4.

BESS

The

Metric

Performance

EAF

is

used

to

determine whether the BESS is meeting its expected availability;

The BESS Equivalent Forced Outage Factor ("EFOF")

5.
Performance

Metric

is

evaluate

to

used

whether

the

BESS

is

experiencing excessive unplanned outages; and
The BESS Round Trip Efficiency ("RTE") Performance

6.

Metric is used to determine the

energy storage efficiency of

the BESS.8«
"In the event that Seller fails to achieve one or more

of the Performance Metrics, there is a liquidated damage amount

that

is

relating

"Liquidated Damages

associated with such failure. "®5

to

the

[BESS]

calculated

are

on

the

basis

of

the

BESS Allocated Portion of the Lump Sum Payment for an applicable

three-month

period

(which

is

referred

to

in

the

PPA

as

a

'BESS Measurement Period')".®®

Other

Adjustments

to

NEP

and

Lump

Sum

Payment;

The Lump Sum Payment may also be adjusted based on the report of

®^Application, Exhibit 4 at 5-6.
®5Application, Exhibit 4 at 6.
®®Application, Exhibit 4 at 6.
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the Project's NEP by an independent engineer ("IE") at the close
of Kahana Solar's construction financing, but before commercial
operation of the Facility.®’

the report of the IE

Maui Electric will receive a copy of

("IE Energy Assessment Report")

that is

provided to the financing parties as part of their standard due
diligence prior to financial closing, which will include a NEP

estimate. ®®

"If the NEP estimate in the IE Energy Assessment Report

is equal to or greater than the NEP estimate provided in Seller's

[Request for Proposal

('RFP')]

Response,

the Lump Sum Payment

specified in this Application will apply for the first 15 months
following the Commercial Operations. "89

"However, if the NEP estimate in the IE Energy Assessment
Report is less than the NEP estimate in Seller's RFP Response,

the Seller may either declare the PPA null and void or accept the

If Kahana Solar

IE Energy Assessment Report's NEP estimate."^®
accepts

the

IE

Energy

Assessment

Report's

NEP

estimate:

(A) that estimate is used to reduce the Lump Sum Payment based on

the

Unit

Price

during

the

first

15

months

following

Commercial Operations; and (B) Kahana Solar shall pay a one-time

®’See Application, Exhibit 4 at 8-9.

®®Application, Exhibit 4 at 9.
®®Application, Exhibit 4 at 9.
^^Application, Exhibit 4 at 9.
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Liquidated Damages amount calculated on the basis of $10/MWh of

the differential between the two NEP estimates.®^
Hawaii Tax Credit Pass Through; Kahana Solar is required

to "use commercially reasonable efforts to apply for and obtain
the

available

reasonably

maximum

Technologies

Income

Tax

Credit

and

pass

through

non-refundable)"

Renewable

Hawaii

refundable

(either

any

Energy

obtained

credits

Maui Electric "for the benefit of its customers. "92

or
to

"If Seller

fails to apply for and use commercially reasonable efforts to
obtain

maximum

the

available

reasonably

[tax

credits],

then Maui Electric "will be entitled to liquidated damages in an
amount equal to 30% of the then applicable tax credit cap as set

per

solar

energy

Maui Electric
Kahana

Solar

Income Tax

the

"2020

system

acknowledges,
obtaining

Credits

for

Hawai'i

MW

per

however,

State

Contract

Project

the

that

Renewable

Hawaii

this

of

is

likelihood

Energy

not

Legislature

Capacity. "S3

high,

of

Technologies

given that

recently

passed

S.B. No. 2820 S.D.2 H.D.2 that will end the State tax credit for

^^Application, Exhibit 4 at 9.
^^Application, Exhibit 4 at 8.
^^Application, Exhibit 4 at 8.
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utility scale solar energy projects over 5 MW that require a power

purchase agreement to be approved by the Commission . .

/Z94

Right of First Negotiation to Purchase the Facility;
Maui Electric shall have the right of first negotiation prior to

the end of the Term and option to purchase the Facility from
Kahana Solar; further, "if Seller wishes to assign its interest in

the

Facility

or

a

effect

in

change

control

of

Seller,"

Maui Electric shall have the right of first negotiation to purchase

the Facility.55 Additionally, "in the event that Company is subject

to consolidation under [Financial Account Standards Board ("FASB")
Accounting Standards Codification ("ASC") 810], with respect to

Seller and the Facility, in addition to such other efforts . .
to

eliminate

Kahana

Solar]

such

treatment.

accounting

shall

effectuate

a

sale

[Maui

of

the

Electric
Facility

and

to

the Company. /Z96

Maui Electric clarifies that "[a]ny
Facility

by

Company

shall

be

subject

to

purchase of the
application

to

^^Application, Exhibit 4 at 8.
Exhibit

4

at

10

(citing

PPA

§

19.1

and

56Application, Exhibit
Attachment P at § 6).

4

at

10

(citing

PPA

§

24.5

and

55Application,
Attachment P.
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the

Commission

and,

approval.

for

prior

to

consummation,

formal Commission approval of such purchase. "97

is

responsible

Laws

with

Compliance

for

and

obtaining,

at

Regulations:

Kahana

expense.

its

Solar

any

and

all necessary permits, government approvals. and land rights for

to

"Prior

commencement

construction

of

Interconnection Facilities,
permits,

of

operation

and

construction

the

of

the

the

Facility. 98

Company-Owned

Seller shall provide the necessary

government approvals and land rights for construction.

ownership.

operation.

maintenance

and

of

the

Company-Owned

Interconnection Facilities. "99

Site Restoration: Pursuant to the PPA:
After termination of the PPA, or if the PPA is
declared null and void, upon Company's request,
(1) remove all
Seller will, at its expense,
Interconnection
Facilities
and
Company-Owned
Seller-Owned Interconnection Facilities from the
Land and recycle such Facilities to the fullest
extent possible, and (2) restore the Land to its
condition prior to construction. Company may elect
to
remove
all
or part
of
the
designated
Company-Owned Interconnection Facilities and/or
Seller-Owned Interconnection Facilities itself
because of operational concerns, in which case
Seller will reimburse Company for the cost
of removal.^8°
Application, Exhibit 4 at 10.

38Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10 (citing PPA § 11.1 - 11.3).

^o^Application,
at § 7).
2020-0142

Exhibit

4 at 11

33

Exhibits
Page 36 of 129

(citing PPA,

Attachment G

will

Electric

Maui

Dispatch:

Company

have

the

contractual and operational discretion to dispatch the Facility,
in its preferred manner.

including the PV system and BESS,
"This

the

will

enable

Facility

Facility

as

by

Company

the

giving

needed,"

Company

thereby

to

flexibility

avoiding

the

benefits

the

maximize

to

need

of

dispatch

the

use

its

to

conventional fossil fuel units, as well as offsetting night-time

customer demand and assisting in grid stabilizing services. 102
Credit Assurance and Security: Kahana Solar is required
to

post

and

maintain

Development

Period

Security

and

Operating Period Security, as provided in the PPA.^^^
Guaranteed

Milestones

and

Commercial

Operation;

Kahana Solar must meet agreed upon Guaranteed Project Milestones

as set forth in the PPA,

and failure may result in daily delay

damages and potential termination of the PPA.^°^

Community Outreach Plan: Kahana Solar was required to
develop "a comprehensive community outreach and communications

plan prior to the Execution Date [of the PPA] that was

[to be]

made publicly available on Seller's project-specific website for

^o^Application, Exhibit 4 at 11
Attachment B, § 9(d)).

(citing PPA Article 8 and

io2;\pplication. Exhibit 4 at 11.

^o^Appiication, Exhibit 4 at 11 (citing PPA, Article 14).
lo^Appiication, Exhibit 4 at 11-12 (citing PPA, Article 13).
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the term of the PPA. "105

Further, Kahana Solar is required to "work

with neighboring communities and stakeholders during all phases of
the Project . . . to provide them with information, an opportunity

to

engage

in a

concerns,

about

dialogue

mitigation measures.

and potential benefits of the Project, and to receive their written
unedited comments to be made a part of the Application. "106
Kahana Solar must also consider "the Project's potential

impacts on historical and cultural resources and determine if any

action should be taken to protect native Hawaiian rights. "107

II.
PARTIES' AND PARTICIPANTS' POSITIONS

A.
Maui Electric

Maui Electric provides a number of justifications in
support of its Application, including:

Project

are

consistent

with

the

(1) both the PPA and the

Maui

Electric

Companies'

"PSTP Update Report: December 2016 and Commission's Inclinations";
(2)

the Project was selected through a competitive procurement

process;

(3)

the

PPA

is

expected

to

provide

bill

savings

losAppiication, Exhibit 4 at 13 (citing PPA § 29.21).

io6;Vpplication, Exhibit 4 at 13; see also, id..
(Community Outreach Summary and Public Comments).
io'’Application, Exhibit 4 at 13.
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Exhibit 8

(4)

to Maui Electric customers over the PPA Term;

reduce

customer

to

exposure

fossil

fuel

the PPA will

price

volatility;

(5) "[t]he Project is not expected to increase curtailment of

existing as-available renewable resources or impede consideration

of new renewable resources onto Maui Electric's system;" (6) the
Project will help meet the State's energy policy objectives and

RPS goals; (7) the Project will provide essential grid services as
defined in the Integrated Grid Planning process; (8) the Facility

will reduce fossil fuel consumption by Maui Electric's generating
units; and (9) "[t]he PPA incorporates the Renewable Dispatchable

Generation
Company's

mechanism

contracting

ability

to

leverage

subsequent renewable resources. "108

that

maximum

will
value

improve
from

on

the

this

and

Each of these is discussed in

further detail below.

Maui Electric's PSIP and the Commission's Inclinations.
Maui

Electric

states

that

the

PPA

is

"consistent

with

the

Hawaiian Electric Companies' PSIP objectives, which set forth the
Companies'

intention

to

competitively procure

new

grid-scale

generation resources through detailed plans and actions for the
years 2017 to 2021.

Maui Electric further states that the PPA

is consistent with the Commission's Inclinations, which "offered

io®Application at 3-5 (footnotes omitted).
io®Application at 12.
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'perspectives on the vision, business strategies and regulatory
policy

changes

Companies'

business

public

state's

required

policy

Electric

Hawaiian

model

to

with

customers'

to

[and]
seek

and

the

urged

the

interests

goals[,]'

Companies

Electric]

[Hawaiian

the

align

penetrations

higher

of

lower-cost renewables and to lower fuel costs in existing power
plants. <'110
"will

In this regard, Maui Electric maintains that the PPA

increase

renewable

energy generation on the

system and

decrease the amount of fossil fuel consumption by existing power

plants, thereby lowering fossil fuel purchases[.]

"111

Result of Competitive Procurement. Maui Electric notes

that the Project "was selected through a competitive procurement
process

for defined target quantities and operation dates.

For example, Maui Electric "sought Proposals for the capability to

provide
variable

295,000/MWh

approximately
renewable

Company's system. "113

dispatchable

per

year

generation

('MWh/year' )

delivered

to

of

the

This process enabled the Company to select

^^^Application at 8-9.

i^^Application at 9.
^^^Appiication at 9.
^^^Application, Exhibit 2 at 6. As discussed in Section I,A
above, this PPA is part of the Hawaiian Electric Companies' second
round of procurement to acquire grid-scale solar plus storage
generation and capacity services.
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the Project {as part of a portfolio of projects) to deliver the

benefits conteraplated by the Stage 2 RFP at competitive pricing.iw
for Maui Electric's Customers.

Savings

Because the

Unit Price of the Project is fixed (and not tied to the price of

fossil fuels, which fluctuates in response to market forces), it is

expected to result in lower effective rates to Maui Electric's
customers over the Term of the PPA. ns
that

as

a

of

result

the PPA,

a

Maui Electric estimates

typical

residential customer

consuming 500 kWh per month of electricity could save approximately
$1.82 per month on average during the term of the PPA.^^®

Further,

"[o]n a portfolio basis with the other projects selected in the
Company's

Stage

estimated that .
consuming

500

2

RFP process on

the

island of Maui,

it

is

. a typical residential Maui Electric customer
kWh

per

month

could

save

on

average

approximately $0.98 per month.
Reduced

Relatedly,

Customer Exposure

to

Fuel

Price

Volatility.

Maui Electric asserts that the PPA reduces customer

exposure to volatility in fuel prices by:

(1) de-linking the PPA

pricing from fossil fuels over the terra of the PPA; and (2) adding

ii^Application at 9.

misapplication at 10-11.
miSApplication at 11.

mi’^Application at 11.
2020-0142
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onto

generation

renewable

more

increases

bill

to

system

Electric's

that

As a result, "customers will not be

displaces fossil fuel use.^^®

subject

Maui

rises

with

in

price

the

of

fossil

Increase

Maui

in RPS.

that

Electric states

"[t]he

renewable energy to be purchased from the Facility pursuant to the
PPA will assist Maui Electric in achieving the State of Hawai'i's

RPS

goals. "120

Maui Electric estimates that the

Facility can

potentially contribute up to 6.48 percentage points towards the

Company's

2025

RPS

0.74

and

percentage

points

towards

the

Hawaiian Electric Companies' consolidated 2025 RPS.^^i

Maui Electric states that

Essential Grid Services.

"[t]he Project is advantageous due to the ability for the Company

to

dispatch

allowing

the

Facility's

available

energy

in

real

time.

the Facility to potentially contribute to many of the

grid services as proposed in the Integrated Grid Planning process
traditionally
"122

provided by
These

grid

conventional

services

synchronous

include

"Regulating Reserve,

^^®Application at 12.
^i^Application at 12.
^^OApplication at 11.

^2iApplication at 11.

i22Application at 9 (internal citation omitted).
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generation

Primary Frequency Response, and Voltage Support. "123

Maui Electric

will be able to dispatch energy from the Project "outside [of]

solar production hours," which allows Maui Electric to avoid the

need to rely on

fuel generation during these periods;

fossil

further, the Project can also be charged from the grid {following
the

5~year

Maui Electric

federal

recapture

ITC

period),

which

allows

"greater flexibility and certainty in delivering

necessary grid services . "^24
Looking ahead, Maui Electric states that the Project can

also "operate in grid-forming mode, which facilitates maintaining
system

reliability

eliminates

use

in

the

future

as

fossil-fueled

of

the

Company

synchronous

reduces

or

units. "125

While Maui Electric acknowledges that "grid-forming inverters for
use in a grid of the scale of the Company's service territory is
still considered a nascent technology," Maui Electric submits that
"these capabilities are prudent over the course of the 25-year PPA,

as the Company expects to increase reliance on inverter-based

resources. 126
stored

Finally,

energy

Maui Electric states that the Project's

can

provide

"black

i23;\pplication at 9.
i24Appiication at 9-10.
i25Appiication at 10.
i26Appiication at 10.
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start

capability.

supporting restoration of the grid after a system blackout and
thereby adding to grid resilience [.] "^^7

Reduced

Fossil

Consumption.

Fuel

Electric

Maui

estimates that the Project will avoid the following amounts of
fossil

fuels

generating

its IPPs:

units

that
and

otherwise

would
the

dispatchable

in

used

be

generating

its

units

of

1,887,706 barrels of diesel; 842 barrels of Ultra-Low

Sulfur Diesel ("ULSD"); and 272,324 barrels of biodiesel. 128

Reduction in GHG Emissions.

According to Ramboll^s

Updated GHG Analysis, the Project is estimated to result in a net
reduction in GHG emissions of 819,829 MT CO2e during the operation

of the Project, and a net reduction of 754,510 MT COae over the
Project's lifecycle.^^9
Renewable Dispatchable Generation PPA.

states

Renewable

that

"[t]he

Dispatchable

PPA

was

Generation

based

on

PPA

filed

Maui Electric
the

with

model
the

Stage 2 RFP[,] .... [which has] [sjpecific terms and conditions
3-27Application at 10.

^2SApplication, Exhibit 3 at 3-4.

^29Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
The Project's
Attachment 1 at 6 (Updated GHG Analysis at 4) .
"lifecycle" refers to the operation of the Project, as well as the
production,
raw
materials
extraction,
"upstream"
(i.e.,
and
and transportation, plus construction of the Project)
transportation and decommissioning and
"downstream"
(i.e.,
See id. at 4
disposal of the Project) stages of the Project.
(Updated GHG Analysis at 2).
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indemnification.

contain

[that]

insurance.

and

other

provisions that will serve to protect the Company and its customers
from certain risks associated with interconnecting the PV plus
Facility. /Z130

storage

"negotiated

Maui

Further,

significant

Electric
assess

to

provisions

states
the

that

it

Facility's

availability and performance throughout the term [of the PPA]" to
ensure

the

that

Facility

performs

as

represented

when

it

is dispatched.

In its Post-Hearing Brief,

Maui Electric anticipates

that the Consumer Advocate may recommend conditions to approval

with

consistent

those

in

made

similar

prior

proceedings.

and submits the following responses and comments

(1)

Re qu i r i ng

Solar

Kahana

to

file

copies

of

all

Project invoices and income statements or results of operation

associated with the PPA no later than sixty (60) days following
the Commercial Operations Date.

Maui Electric does not object to

this recommendation.^33

(2)

related

to

Requiring bidders to submit pro forma information
the

Project

in

future

procurement

^^OApplication at 10.
^^lApplication at 10.

132MECO Post-Hearing Brief at 12.

^33meCO Electric Post-Hearing Brief at 12-13.
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processes.

with supporting documentation.

Maui Electric agrees with this

recommendation and adds that.

"[h]aving now completed the RFP

process of Stage 2, the [Hawaiian Electric] Companies confirm that
requiring a complete pro forma would have been beneficial to the

process

and

allowed

for

evaluation of developers'

a

more

understanding

informed

proposed projects. ''134

and

Maui Electric

further notes that it had planned to include such a requirement in
their Stage 2 RFPs, but in light of Commission guidance on this

matter, removed the requirement.

(3)

Requiring Maui Electric to file, within twenty-five

(25) days of any missed Guaranteed Project Milestone, the milestone

missed, the reason why the milestone was missed, and any measure
to mitigate the impact (including in the future).

Maui Electric

does not object to this condition, "but notes that the depth and
detail of the information it will be able to provide will depend

on what the Seller discloses to the Company. "136
(4)

Requiring Maui Electric to file monthly reports to

demonstrate how the Project is being used and dispatched in a
manner that maximizes benefits to customers.

Maui Electric does

134MECO Post-Hearing Brief at 13-14.
135MECO
Post-Hearing
Brief
at
14
(citing
Docket
No. 2017-0352, Order No. 36356, "Providing Guidance on the
Hawaiian Electric Companies' Phase 2 Draft Requests for Proposals
for Dispatchable and Renewable Generation," filed June 10, 2019).

i36f4ECO Post-Hearing Brief at 14.
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not object to this recommendation and notes that it currently
provides

similar

information

2017-0213

Nos.

Docket

in

and 2011-0206, but "understands that this additional reporting has
been required with respect to other Stage 2 projects and does not
object to it being equally applied across all projects. "137

(5)

Requiring all environmental assessments necessary

to support restoration of the land be completed prior to breaking
ground on the Project.

of

the

Consumer

While Maui Electric "agrees with the intent

Advocate's

recommendation, ”

it

states

that

"it would not be prudent to only use environmental assessments
prepared prior to development and construction of the Project as

the basis for the Project's decommissioning plan and methodology"
to determine if the Project site has been restored to its condition

prior to the development and construction.

Rather, "[a]ny such

plan would require an assessment of the Company's needs for the

interconnection facilities and the environmental laws in effect at
the time of decommissioning, and thus cannot be committed prior to
the Project's development and construction."^^9

That being said.

Maui Electric states that Kahana Solar has already set forth its

"general

plan

for

decommissioning"

the

137MECO Post-Hearing Brief at 17-18.
138MECO Post-Hearing Brief at 18.
139MECO Post-Hearing Brief at 19.

2020-0142

44

Exhibit 5
Page 47 of 129

Project,

as

well

as

"agreed to certain terms relating to decommissioning as part of
the Settlement Agreement. "140
(6)

Requiring Kahana Solar to develop a comprehensive

end-of-life management plan for Project equipment, to be filed by
Maui Electric

Maui Electric within five (5) years of PPA approval.
does

not

object

to

this

recommendation,

suggests

but

"[a]s Seller will develop its end-of-life management plan,

that

.

the condition should apply to Seller, which is a Participant in
this proceeding.

(7)

community outreach efforts.
recommendation,

[Seller's]

Solar to

Requiring Kahana

continue engaging

in

Maui Electric does not object to this

but "notes that it does not have control over

decisions

or

actions

except

to

the

requirements are incorporated as part of future RFPs.

extent

such

"142

B.

Consumer Advocate
The

Maui

Electric's

Settlement

Consumer

PPA-Related

Agreement

is

recommends

Advocate

Requests,

approved

by

i40jj4ECO Post-Hearing Brief at 18-19.

141MECO Post-Hearing Brief at 19-20.

142MECO Post-Hearing Brief at 20.
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that

the

Commission

and

provided

the

approving

that

conditions

certain

In

adopted.

reaching

considered each

Consumer Advocate

the

recommendation,

are

of

this

the

issues identified in Order No. 37603 in sequential order.
In addressing Issue No. 1, whether Maui Electric has met

its burden of proof regarding the

examined:

the

(1)

PPA,

the Consumer Advocate

(2)

procurement process;

the bill

impacts,

pricing, and system savings associated with the PPA; (3) the terms
and

conditions

of

the

(4)

PPA;

outreach;

community

and (5) the Project's effect on the State's reliance on fossil

fuels, GHG emissions, and contribution to the State RPS.^^^
The Consumer Advocate found that the procurement process

was

reasonable.

reviewed

Guidehouse

the

[independent

"[t]he

Specifically,

observer

Report

("IO")3

has

Consumer

and
not

Advocate

that

notes

raised any

has
the

significant

issues with the procurement process, which includes the review of

bid evaluations and selection of the winning bids,"^^^
intended

to

affect

its

recommendation

in

this

While not

docket.

the Consumer Advocate did suggest that changes be considered in
future competitive procurements, such as incorporating a reverse
auction

process

to pre-select parcels of

i^^CA Post-Hearing Brief at 2-3.

^^^See generally, CA Direct Testimonies.

^^^CA Direct Testimonies at 8.
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land for developers

to

use.

which

as

well

as

community

facilitate

would

potentially

accelerate

outreach

of

completion

efforts.
the

IRS,

or portions thereof.-^®

Regarding bill impacts, the Consumer Advocate observes
that the Project is expected to result in bill savings from the
years 2024-2047,

once

the

and should provide bill savings in every year

Project

in

is

commercial

service. i*’

Relatedly, the Consumer Advocate notes that the estimated total
systems

savings

for

the

Project,

while

less

than

is still favorable.

two Maui RFP Phase 2 projects.

the

other

However,

the Consumer Advocate voices some concern over the estimated bill
impact of the portfolio of Maui RFP Phase 2 projects as a whole.
which are expected to result in greater bill fluctuations.

In terms of the PPA's unit pricing, the Consumer Advocate

concludes

that

the

$0.089478833

unit

price

is

reasonable.

observing that it falls in between the unit prices for the other

two Maui RFP Phase 2 projects.

and is also below the target

benchmark of $0.09/kWh set by the Commission for Phase 2.^^°

146CA Direct Testimonies at 10-11.

i^'^CA Direct Testimonies at 12-13.
i^®CA Direct Testimonies at 13-14.
149CA Direct Testimonies at 13.

150CA Direct Testimonies at 15.
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Regarding

terms

PPA's

the

conditions.

and

the Consumer Advocate concludes that "the RDG PPA pricing terms
and conditions represents a significant shift from prior renewable
energy contracts," in that they "provide greater assurances to the
sellers and increases the risk that is ultimately passed onto

customers," but also "reduce price volatility that is associated

with fossil fuel or avoided cost PPAs. "151
RDG

PPA

model

does

contain

not

Further,

seniority

any

as the new

curtailment

provisions, the Consumer Advocate states that this may remove one

possible barrier to innovation and supporting new projects.
Regarding community outreach.

the Consumer Advocate's

initial reaction was to acknowledge that Kahana Solar had submitted
a community outreach plan, as required under the RFP, but clarify

that "it is not yet clear whether it also implemented and executed

that plan to educate the public and to mitigate community concerns
to the extent possible. "153

noted

that

public

For example, the Consumer Advocate
reflected

comments

both

support

for,

and opposition to, the Project, and that "based upon a review of

the available material.

it is

still unclear if the community

^5iCA Direct Testimonies at 21-22.

^52ca Direct Testimonies at 22.
153CA Direct Testimonies at 23-24.
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concerns

been

have

mitigated

to

extent

the

possible. "154

In particular, the Consumer Advocate referenced concerned raised

by WMPA and stated that it "expect [s]

that WMPA will further

articulate its concerns and issues with the proposed Project[,]"

and that Kahana Solar would address them.^^^
Subsequently, the Consumer Advocate participated in the
mediation held on September 29, 2021, and was a signatory to the
While the Settlement Agreement

resulting Settlement Agreement.

provides that the Consumer Advocate "reserves its statutory right

to

continue

to

represent

advocate

and

for

the

interests

of

consumers" regarding all of the identified Statement of Issues,

the

Consumer

Advocate

does

not

raise

any

concerns

regarding

community outreach or otherwise oppose approval of the PPA-is"^

However, the Consumer Advocate "encourages Seller to continue its
ongoing work to address community concerns, pursuant to the PPA's

outreach requirements," which the Consumer Advocate construes as
an

"ongoing

responsibility" which

extends

the PPA. 158

154CA Direct Testimonies at 24-25.
155CA Direct Testimonies at 26.

i56settlement Agreement at 4.
i57see CA Post-Hearing Brief at 4.

158CA Post-Hearing Brief at 4.
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beyond

approval

of

Regarding the potential environmental impacts of the
Project,

particularly

those

to

pertinent

HRS

269-6(b),

§

the Consumer Advocate observed that the Project is expected to
displace a significant amount of fossil fuel that would otherwise

be

consumed

specifically:

at

Maui

facilities.

generating

Electric's

842 barrels of ULSD,

1,887,706 barrels of diesel,

and 272,324 barrels of biodiesel. ^^9

The Consumer Advocate also

noted that the PPA is expected to "contribute to the State's goals
of renewable energy and the [RPS][,]- . . assist in the reduction

of GHG emissions and provide a hedge to fossil fuel prices. "160
Regarding

GHG

in

emissions

particular,

the Consumer Advocate refers to Ramboll's Updated GHG Analysis,

which estimates that the Project will result in a net GHG emissions
reduction of 819,829 MT COae through the operation of the Project,
and

a

net

754,510

The Consumer Advocate

MT

on

COa©

commented

on

Updated

the

basis.

lifecycle

a

GHG

Analysis,

and observed that the discrepancy appears to have resulted from
Maui Electric

originally

calculating

the

Project's

lifetime

production capacity using a "P50" value.

rather than the "P95"

^59ca Direct
Testimonies
Testimonies, T-2 at 6) .

(citing

at

28

MECO

Direct

160CA Post-Hearing Brief at 5.

^^^CA Direct Testimonies at 29 (citing Response to WMPA-MECOIR-25Cd)(May 12, 2021 Supplement)).
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value Kahana Solar provided in its bid during the RFP process.

The Consumer Advocate has summarized the changes reflected in the

Updated GHG Analysis, which are copied below:
Original Kahana Solar
GHG Analysis
(Exhibit 5, Filed on
September 15, 2020)

Revised Kahana Solar
GHG Analysis (Filed on
May 12, 2021)

Electricity Generated (kWh)

2,051,075,000

1,865,525,000

GHG Emissions (MT CO2e)

47,175

42,907

0.70

0.77

71,032

66,764

35

36

Avoided Operations GHG Intensity
________ (kg CO2e/MWh)_______

400

440

Avoided Lifecycle GHG Intensity
________ (kg CO2e/MWh)_______

400

440

Net Operations GHG Intensity
Reduction (kg CQ2eZMWh)

400

439

Net Lifecycle GHG Emissions
Reduction (MT CO2e)

750,242

754,510

Total Project Operations GHG
Intensity (kg CO2e/MWh)
Total Lifecycle GHG Emissions
(MT CO2e)
Total Lifecycle GHG intensity
(kgCO2e/MWh)

Net Lifecycle GHG Intensity

404
366
Reduction (kg CO2e/MWh)
Sources: Application, Exhibit 5, Attachment A, Tables 1-5,
Appendix Table A2 and Revised Kahana Solar GHG Analysis,
Attachment A, Tables 1-5, Appendix Table A2.

CA Direct Testimonies at 29-30 (citing Response to
WMPA-MECO-IR-26) . The "P" value refers to the frequency with which
the Project's annual solar generation capacity is expected to
exceed the NEP - i.e., a P50 value indicates that the Project's
annual generation capacity is expected to exceed the PPA's NEP 50%
of the time, whereas a P95 value indicates that generation capacity
is expected to exceed the NEP 95% of the time. See id.

Direct Testimonies at 30-31.
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In

its

Testimonies,

Direct

the

Consumer

Advocate

indicated that while it still had some concerns regarding the
Updated

GHG

Analysis'

coverage

of

Project

decommissioning.

the impacts of charging the BESS from the grid, and the GHG impacts

associated with the portfolio of Maui Stage 2 projects, overall.
it

found

that

the

Updated

GHG

Analysis

appears

reasonable.

but encouraged Maui Electric to continue working with stakeholders

to improve this process.

That being said.
following

conditions

be

the Consumer Advocate recommends the
included

in

any

approval

granted by

the Commission:

1.

Kahana Solar shall file copies of all invoices
relating to the engineering, procurement,
construction, and maintenance associated with
the PPA no later than sixty (60) days after
the Commercial Operations Date, as well as its
income statements or results of operations
related to the PPA that will allow the
Commission and the Consigner Advocate to
evaluate the comparability of the Project's
actual results to the pro forma infoasmation;

2,

As it relates to future procurement processes,
bidders be required to file the pro forma
information
related
to
their
project,
in addition to copies of any supporting
documentation
(e.g.,
copies
of
leases,
EPC contracts, etc.) - including native files
with formulas intact - to support their
bid price;

3.

Maui Electric shall file, within twenty-five
(25) days of any missed Guaranteed Project

Testimonies
^®^S£e
CA
Direct
CA Post-Hearing Brief at 10.
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at

31-39/

see

also.

Milestone, the milestone missed, the reason(s)
why the milestone was missed, as well as
measures the Company believes will address the
delay, including preventing similar delays for
the same or other projects in the future;

2020-0142

4.

Maui Electric shall file a monthly report
containing
hourly
commitment,
dispatch,
and curtailment data for the Project and all
other Maui Electric and IPP units, which shall
include a qualitative description of how each
project is being used and dispatched in an
efficient manner that maximizes the benefits
to customers (the Consumer Advocate notes that
this requirement applies to similar existing
projects, and should be filed in Docket
No. 2011-0206 and may be consolidated with
other reports filed in that Docket);

5.

Prior to breaking ground on the Project,
all
environmental
assessments
necessary
to establish a baseline of the Project site's
condition and a preliminary methodology
necessary to ensure restoration of the land be
completed, which shall be used to ensure that
the
Land
is
later
restored
to
its
prior condition;

6.

Within five years of the date of a Commission
decision and order approving the PPA-Related
Requests,
Maui
Electric
shall
file
a
comprehensive end-of-life management plan for
the Project, consistent with the Settlement
Agreement,
including
treatment
of
the
batteries and PV panels and who will be
providing these services and their costs;

7.

Going forward, Kahana Solar be required to
continue
offering
both
live
in-person
and
virtual
testimony
opportunities,
which include the ability to for participants
to interact with each other and view each
to
be
other's
questions
and
comments,
broadcasted and recorded, with a written
public
record
of
questions/comments
or
outreach meetings to increase accessibility
and transparency; and
53
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8.

Maui Electric shall work with interested
stakeholders to improve the processes and
assumptions that might be used to evaluate GHG
impacts associated with future projects and
operations, for purposes of transparency and
to minimize data discrepancies and better
ensure expedient and accurate analyses.

Regarding Issue No. 2, the Consumer Advocate concludes
that "it appears reasonable that be PPAC be utilized to recover

the costs associated with capacity payments of the proposed PPA,

which is its intended purpose. "166
that

proposed

the

is

PPA

Accordingly,

approved

by

"to the extent

the

Commission,

the Consumer Advocate does not object to the inclusion of the PPA
payments in the Company's PPAC," provided that such costs are not
otherwise recovered though another cost recovery mechanism.^®’’
Regarding Issue No. 3, the Consumer Advocate does not

object

to

Maui

Electric's

proposed accounting and

ratemaking

treatment, but observes that "the Company's preliminary evaluation

resulted

in the

separate

units of account

identification of the
for

lease

PV system and BESS as

consideration.

where the

PV system was concluded not to contain a lease while the BESS was

Post-Hearing Brief at 5-10.

166CA Direct Testimonies at 40; see also, CA Post-Hearing Brief
at 10-11.

^®’CA Direct Testimonies at 40; see also, CA Post-Hearing Brief
at 11.
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As this was the result of a

concluded to contain a lease. "168

"preliminary evaluation," the Consumer Advocate clarifies that

Maui Electric should report if there are any changes to this
determination, including "any associated changes to the regulatory

asset/liability and ratemaking treatment. "169
Based on the above. the Consumer Advocate recommends.

subject to certain conditions described below:

PPA

between

(2)

dated September 3, 2020;

arrangements

in

the

PPA

Maui

and

Solar

Kahana

finding that

Electric,

the purchased power

reasonable;

are

(1) approving the

(3)

authorizing

Maui Electric to include all energy and non-energy payments under

the PPA, including the Lump Sum Payments and related revenue taxes.
in Maui Electric's PPAC to the extent such costs are not included
in Maui Electric's base rates;

accounting

and

ratemaking

and

(4)

treatment

approving the proposed

for

the

purchased

power

expenses under the PPA.^"^®

168CA Direct Testimonies at 41.
i®5ca

Direct Testimonies at 43; see also, CA Post-Hearing Brief

at 11-12.

CA Post-Hearing Brief at 11-12.
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c.
Kahana Solar
Through both its Direct Testimonies and Post-Hearing
Kahana

Brief,

submits

Solar

that

record

the

Maui Electric's request for approval of the PPA.

supports

In support of

its position, Kahana Solar states that the Project will help meet

energy

renewable

customers.

benefit

goals,

and

reduce

GHG emissions.

Kahana Solar points to the flexible nature of the PPA,

which will allow Maui Electric to dispatch the Project's electrical
energy

while

avoiding

curtailment

issues

which have

burdened

previous renewable energy projects.Kahana Solar states that
the Project is consistent with Maui Electric's long-term resource
planning

document.

the

PSIP,

Maui Electric's RPS goals.^"^2

and

will

contribute

In addition, Kahana Solar maintains

that customers will benefit from the Project,

competitive

bidding

process

selected,

fixed unit pricing

estimated

customer

costs .^■'3

Relatedly,

bill

and cites to the

Project

was

throughout the Term of the

PPA,

projected

fuel

through

savings.

and

which

the

avoided

Kahana Solar contends that the Project's

i7iS^ Kahana Solar Post-Hearing Brief at 4-5.
Kahana Solar Post-Hearing Brief at 5.

^■^^Kahana Solar Post-Hearing Brief at 6.
2020-0142
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displacement of fossil fuel use will reduce customer exposure to

fossil fuel price volatility, as well as reduce GHG emissions.

Regarding GHG emissions, Kahana Solar supports Ramboll's
Updated GHG Analysis and maintains that the Project will result in
Acknowledging that Ramboll's original

a significant reduction.

GHG Analysis required an update,

Kahana Solar asserts that the

Updated GHG Analysis "confirmed the original conclusion that the
Project will dramatically reduce GHG emissions," and that the
original discrepancy in the NEP utilized by the analysis "does not
materially impact the overall results of the GHG Analysis. "176

Further, Kahana Solar states that its community outreach
efforts have complied with all applicable requirements, and refers

to the Settlement Agreement as additional evidence of the community

that

benefits

In

particular.

the

Project

Kahana

Solar

will
states

that

West

to

provide
it

has:

Maui.

provided

Maui Electric with its Community Outreach and Engagement Plan
(which Maui Electric included as part of its Application and which

Kahana Solar has made publicly available on its Project website);. 177
hosted

three

public

Open

House

meetings

about

Kahana Solar Post-Hearing Brief at 6-7.
Kahana Solar Post-Hearing Brief at 7.

i‘^®Kahana Solar Post-Hearing Brief at 8-9.

^’’^Kahana Solar Post-Hearing Brief at 13.
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the

Project

continued to

due to COVID-19 concerns)

(virtually,
public

comments

(which

Maui

on multiple

Electric has

through its consultant.

occasions

submitted

during

into

the

this

solicit

proceeding

record);^’®

and,

("Skog Rasmussen"),

Skog Rasmussen LLC

conducted "over 76 interviews totaling over 100 hours of community
including West Maui businesses,

outreach with key stakeholders.

community non-profit organizations.
organizations,

stewardship

cultural and environmental
residents

and

schools.

of

"180

West Maui neighborhoods . .

As a result of these outreach efforts, and in response

to voiced concerns, Kahana Solar states that it has increased the

minimum

setback

concerns

about

variety

of

from

certain

stormwater

technical

gulches

identified

runoff,

as

well

including

studies,

a

as

to

address

commissioned a

Preliminary

Draft

Archaeological Inventory Survey, Draft Biological Resource Survey,

Draft

Delineation of Wetlands

and Other Waters

Soil and Water Quality Memorandum,

Management Report.

of

the

U.S.,

and Preliminary Storm Water

Although Kahana Solar clarified that these

studies were commissioned for use in other permitting approval

^“^^See Kahana Solar Post-Hearing Brief at 14-16.
i79s^ Kahana Solar Post-Hearing Brief at 16-17,

^®®Kahana Solar Post-Hearing Brief at 18.
-®^Kahana Solar Post-Hearing Brief at 19-20.
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processes,

it maintains that they are still "integral to the

community outreach and engagement process[,]" and help to inform

the community about how these issues were being addressed. ^^2
Kahana Solar also points to the Settlement Agreement,

which has brought greater clarity to the community benefits package
Kahana Solar is offering.

which includes $1.35 million.

to be

distributed as $55,000 per year over the 25-year Term of the PPA,
as well as improvements to the Project decommissioning plan and a
commitment

to

prioritize

local

labor

and

promote

payment

of

prevailing wages (as defined under HRS Chapter 104). 183

In light of the Consumer Advocate's recommendations made
in prior dockets regarding other Stage 2 RFP PPAs, "and based on
the assumption that the Consumer Advocate's proposed conditions

will be the same or similar [in this proceeding]," Kahana Solar
offers several comments in response.

In the event that the Consumer Advocate proposes that
any approval be conditioned on the Company filing invoices related
to the construction and operation of Seller's facilities, as well

as financial statements and results of operations, Kahana Solar

^®2Kahana Solar Post-Hearing Brief at 20.

-83s^ Kahana Solar Post-Hearing Brief at 23-26,
is^Kahana Solar Post-Hearing Brief at 27.
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to

objects

such

conditions.^®®

Solar

Kahana

notes

that

the

Commission declined to adopt this proposed condition in other
Stage 1 and 2 RFP PPA proceedings, and that "[tjhere are no new

circumstances
its

reverse
Kahana

that

necessitating

[position on

Solar

states

this

condition].

would

"it

that

Commission

the

"186

subject

essentially

In particular.
Kahana

Solar

to

potential competitive harm by requiring it to turn over invoices

and

income

statements

[Maui Electric] . "187

competitor,

potential

a

to

i.e.,

Kahana Solar refers to the competitive nature

of the RFP process, involving multiple bidders, as "undercutting

any

rationale

bid-pricing

in

support

of

[this

condition],"

and further maintains that the "reasonableness of the PPA should

be assessed holistically based on the range of benefits provided
by the Project," rather than focusing on bid pricing information.^®®
Moreover,

Kahana

Solar

states

that

this

condition

would

"improperly extend the regulatory process" over Kahana Solar,
who "is

not

a

regulated

entity,"

which

could

give

rise

to

" [c]ollateral legal challenges" that "may jeopardize the ability

to obtain project financing[,]" and have a potentially "chilling

^®5Kahana Solar Post-Hearing Brief at 28-28.
^®®Kahana Solar Post-Hearing Brief at 28.

^®'^Kahana Solar Post-Hearing Brief at 28.
^®®Kahana Solar Post-Hearing Brief at 28.
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effect

on

investors

future

recommendation

similar

by

developers

of

renewable

"189

energy projects . .
For

and

the

Kahana

reasons,
Consumer

Solar

Advocate

developers to submit pro forma information.

also

that

opposes

would

any

require

"Like [the condition

involving submission of project invoices and income statements].

the Commission has previously rejected this same condition in
Stage 1 and Stage 2 PPA approval proceedings[,]" and "[t]he facts

and reasoning in support of the Commission's rejection of this
proposed condition in the prior Stage 1 and Stage 2 proceedings

also apply in this proceeding. "190

D.
West Maui Preservation Association

In

concerns

over,

its

Testimonies,

Direct

inter alia,

the

WMPA

initially

voiced

sufficiency of Kahana Solar's

community outreach and engagement efforts, the nature and quality
of community benefits from the Project, and potential impacts the
Project may have on native flora and fauna.

is^Kahana Solar Post-Hearing Brief at 29.

i^OKahana Solar Post-Hearing Brief at 29.

^®^See WMPA Direct Testimonies at 3-4.
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Regarding community outreach,

WMPA discussed what it

perceived as a lack of responsiveness to community concerns on the

part of Innergex (Kahana Solar's parent company), particularly as
reflected in the lack of changes to the Project.

In addition.

WMPA objected to the manner in which Innergex hosted the virtual
public meetings for the Project, contending that they did not allow

community members to see or communicate with each other, which,
maintained.

WMPA

diminished

the

effectiveness

of

the

public meeting.
Regarding community benefits, WMPA initially contended

that Innergex had not sufficiently described how the Project would

benefit the West Maui community,

where it would be located.

In response, "WMPA suggested that Innergex could alleviate many of

WMPA' 5

concerns by utilizing a third-party community benefits

administrator model,

as other large projects developed in Maui

have done in the past."^®^

Regarding environmental impacts, WMPA contended that it
had "found several major mistakes in either the analysis and or

the methodology employed by . .

.

[Ramboll] [,]" referring to the

i92see WMPA Direct Testimonies at 5-6.
i93See WMPA Direct Testimonies at 6.
^®^See WMPA Direct Testimonies at 6-7.

195^MPA Direct Testimonies at 7-8.
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basis for Ramboll's May 25, 2021 Updated GHG Analysis, and further

noted that the Updated GHG Analysis did not appear to "take[] into
account and/or consider

.

.

.

solar panel degradation[.]

*'196

Additionally, WMPA cited concerns regarding increased runoff from

WMPA also

the Project, as well as the risk of fire potential.

about

concerns

generalized

raised

potential

the

impacts

the

Project may have on native birds which may traverse the Project

as

area,

well

as

native plants

grow in gulches

that

on the

Project site,^®®

WMPA also noted that there was no decommissioning plan
yet in place for the Project, and contended that the Project should
not

be

approved until

a

fully developed plan was

submitted,

"accompanied by necessary and appropriate bonding requirements. "199
Subsequently, as a result of the mediation among the
and

Parties

Settlement Agreement,
concerns.

which apparently

resolved all

withdraw from this proceeding,

Commission decisions

related

to

the

of WMPA's

^®'^See WMPA Direct Testimonies at 9-10.

i®®See WMPA Direct Testimonies at 11-12.
199WMPA Direct Testimonies at 11.
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waive any right to

the

i96pjMPA Direct Testimonies at 8-9,

2020-0142

into

as WMPA committed under the Settlement Agreement to.

inter alia,
appeal

entered

WMPA

Participants,

PPA

and

Project,

and forgo intervening or opposing any other governmental permit or
approval for the Project.200

III.

DISCUSSION

A.
Legal Authorities

Generally, the rate agreed upon between Maui Electric
and Kahana Solar pursuant to the PPA are subject to review under

HRS § 269-27.2(c), which provides:
The rate payable by the public utility to the
producer
for
the
nonfossil
fuel
generated
electricity supplied to the public utility shall be
as agreed between the public utility and the
supplier and as approved by the [Commission]
provided that in the event the public utility and
the supplier fail to reach an agreement for a rate,
the rate shall be as prescribed by the [Commission]
according to the powers and procedures provided in
[HRS § 269].
The [C]ommission’s determination of the just and
reasonable
rate
shall
be
accomplished
by
establishing
a
methodology
that
removes
or
significantly reduces any linkage between the price
of fossil fuels and the rate for the nonfossil fuel
generated electricity to potentially enable utility
customers to share in the benefits of fuel cost
savings resulting from the use of nonfossil fuel
generated electricity.

2oosee Settlement Agreement at 3.
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Additionally,

HAR

6-74-22

§

states

that

rates

for

purchases shall:
(1)

Be just and reasonable to the electric
consumer of the electric utility and in the
public interest;

(2)

Not
discriminate
against
cogeneration and small power
facilities; and

(3)

Be not less than one hundred per cent of
avoided cost for energy and capacity purchases
to be determined as provided in [HAR]§ 6-74-23
from qualifying facilities and not less than
the minimum purchase rate.

Concomitantly,

HAR § 6-74-22

does

not

HAR

§

prohibit

6-74-15{b)(1)

an

electric

qualifying
production

provides
utility

or

that

any

qualifying facility from agreeing to a rate for any purchase.
or terms or conditions relating to any purchase, which differ from

the rate or terms or conditions which would otherwise be required
by HAR § 6-74-22.

HRS § 269-16.22 states:
All power purchase costs, including cost related to
capacity, operations and maintenance, and other
costs that are incurred by an electric utility
company, arising out of power purchase agreements
that have been approved by the [Commission] and are
binding obligations on the electric utility
company. shall be allowed to be recovered by the
utility from the customer base of the electric
utility company through one or more adjustable
surcharges, which shall be established by the
The costs shall be allowed to be
[C]ommission.
recovered if incurred as a result of such
agreements
unless,
after
review
by
the
[Commission], any such costs are determined by the
[C] ommission to have been incurred in bad faith.
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out of waste, out of an abuse of discretion, or in
violation of law.
For purposes of this section,
an "electric utility company" means a public
utility company as defined under section 269-1,
for the production,
conveyance,
transmission,
delivery, or furnishing of electric power.

Relatedly, HAR § 6-60-6(2) states that "En]o changes in
fuel

and purchased energy costs may be

included in the

fuel

adjustment clause unless the contracts or prices for the purchase
of such fuel or energy have been previously approved or filed with

the [C]ommission. "
HRS § 269-6(b) further provides:
The [Commission] shall consider the need to reduce
the State's reliance on fossil fuels through energy
efficiency
and
increased
renewable
energy
generation in exercising its authority and duties
under this chapter.
In making determinations of
the reasonableness of the costs pertaining to
electric or gas utility system capital improvements
and operations, the [C]ommission shall explicitly
consider, quantitatively or qualitatively, the
effect of the State's reliance on fossil fuels on:

(1)

Price volatility;

(2)

Export of funds for fuel imports;

(3)

Fuel supply reliability risk; and

(4)

Greenhouse gas emissions.

The [C]ommission may determine that short-term
costs or direct costs that are higher than
alternatives relying more heavily on fossil fuels
are reasonable, considering the impacts resulting
from the use of fossil fuels.
The [Commission]
shall determine whether such analysis is necessary
for proceedings involving water,
wastewater,
or
telecommunications
providers
on
an
individual basis.
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B.
The Settlement Agreement

The

Commission

is

of

appreciative

the

Parties'

Through mediation,

Participants' mediation efforts.

and

it appears

that many of the remaining concerns about the Project have been

addressed,

as

reflected

in

Settlement

the

Agreement

and

the

Joint Motion for Withdrawal.

Upon review.

the

Commission finds the

have

resolved

all

of

of the

As noted above, the terms appear

Settlement Agreement reasonable.

to

terms

WMPA's

concerns

regarding

benefits related to the Project and provide for:2oi

community
(1)

a more

defined community benefits package by Kahana Solar of $1,375,000,
which will be dispersed as $55,000 per year for the 25-year Term

of the PPA, of which $15,000 per year will be provided directly to
a third party (the Hawaii Community Foundation) for distribution.
as requested by WMPA; 202 (2) the public submission of a detailed

decommissioning

plan

for

the

Project,

including

issuance

of

2oisee Settlement Agreement at 1-3.
2023^ WMPA Direct Testimonies at 7-8 (suggesting that
Innergex utilize a third-party community benefits administrator
model to facilitate a community benefits package). The Commission
also observes that this dollar amount is consistent with
Kahana Solar's testimony during the evidentiary hearing, where it
estimated that the value its community benefits package would be
approximately $1 million.
See Kahana Solar Post-Hearing Brief
at 22 (citing J. Mancinelli, Recording of Hearing, Hearing Day 1,
September 14, 2021, at 08:02:30 - 08:03:00).
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security or corporate parent guaranty, to the Commission within

five years of this Decision and Order;203 and (3) commitments to

prioritize hiring

workers

local

construct and operate the

to

Project and ensure that wages for non-supervisory positions are

compensated consistent with a "prevailing wage" as set forth by
HRS Chapter 104.204
In

return.

WMPA commits

to

submitting

a

motion

withdraw from this proceeding no later than October 20,

to

2021,

waiving its right to appeal any Commission decisions and orders

regarding the PPA or the Application, and pledging to not intervene

or

any

oppose

other

governmental

permits

or

approvals

for

the Project.205
At a minimum, these terms reflect that WMPA's concerns

with

as

proceeding

this
evidenced

by

have

been

commitment

WMPA's

satisfactorily

to

withdraw

addressed.
from

this

proceeding, as well as waive its rights to appeal any Commission

decision

or

oppose

approval proceedings.

the

Project

in

other

governmental

Further, the Commission observes that the

203see WMPA Direct Testimonies at
11 (stating
comprehensive decommissioning plan,
accompanied by
requirements, should be a condition to approval).

that a
bonding

204s^ WMPA-Kahana-IR-6 (seeking clarification if construction
of the Project will be done by unionized works who will
receive at least the "prevailing wage within the meaning of [HRS]
Chapter 104[.]").

205see Settlement Agreement at 3.
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Settlement Agreement terms provide greater clarity to specific

aspects

the

of

Project's

community

benefits.

including

the

specific dollar value and disbursement of the community benefits
package, more assurances regarding the timing and nature of the

and assurances regarding

decommissioning plan for the Project,
local employment opportunities.

In addition, while the Commission

is not bound by the Settlement Agreement, its unanimous support by

all the Parties and Participants is a relevant consideration in

determining its reasonableness as a whole.
Accordingly,

although the

Settlement Agreement

is

a

private agreement among the Parties and Participants, to which the

Commission is neither a signatory nor endorser.
considers

it

of

part

the

record

Settlement Agreement's provisions

and

the Commission

will

take

the

into account as part of its

review of Maui Electric's Application.

C.
The Joint Motion for Withdrawal
light

In

of

the

above

concerning

the

Settlement Agreement, the Commission grants the Joint Motion for

Withdrawal.

As a result, as of the date of this Decision and

Order,

is

WMPA

no

longer

considered

a

Participant

to

this

proceeding and shall be removed from the docket service list.
WMPA may still follow this docket as a matter of the public.
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Regarding other actions related to this proceeding or the Project,

the

Commission observes

that

the

Settlement Agreement places

certain restrictions on WMPA, but, as those are separate matters
related to WMPA's contractual obligations to the other Parties and

Participant under the Settlement Agreement, the Commission does

not address them at this time and focuses solely on resolving the

pending Joint Motion for Withdrawal.

D.
Addressing the PPA

1.
Material PPA Terms and Conditions
a.

Pricing Provisions

Lump Sum Payment.

Payment

is

payable

As described above,

on

Solar

Kahana

to

a

the Lump Sum

monthly basis

and

calculated by multiplying the Unit Price by the NEP, which is then
offset by Liquidated Damages, if applicable.
fixed

at

$

$0.09 per kWh,

0.089478833
for

the

kWh

per

Term of

of

the

NEP,

PPA. 206

The Unit Price is

or

approximately

As

noted by the

Consumer Advocate, this Unit Price is between the unit prices for

the other Stage 2 RFP projects for Maui, but still below the price

206See Application, Exhibit 4 at 7.
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benchmark of $0.09/kWh set by the Commission for all Stage 2 RFP

projects for Maui and Oahu islands.

Furthermore, the Commission

finds that a fixed Unit Price throughout the PPA term is reasonable

and in the public

interest.

in part because

the

fixed price

provides more certainty and less price volatility than fossil

fuel prices.
Although acknowledging that the "proposed price for this

PPA appears reasonable,the Consumer Advocate voices concern
over the potential customer bill impacts that could result when

all of the Stage 2 RFP Maui projects are considered as a whole.
The Commission acknowledges the Consumer Advocate's concerns and
confirms that it intends to condition its approval of the PPA on
reporting requirements that will include, inter alia, dispatch and

curtailment information for the Project,
Maui Electric and IPP units on its

as well as for other

system.

which should help

determine whether Maui Electric is leveraging the full benefits of
this and other renewable energy projects, as well as what steps

CA Direct Testimonies at 15.
The other Stage 2 RFP
Maui projects are Pulehu Solar {Docket No. 2020-0141), whose PPA
features a unit price of $0.092003202/kWh, and Kamaole Solar
(Docket No. 2021-0026), whose PPA features a unit price of
$0.0815/kWh. Id.
208QA Direct Testimonies at 15.

209See CA Direct Testimonies at 12-13.
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can

be

to

taken

ensure

that

customers

enjoy

benefits

from

the Project.
Net Energy Potential.

The NEP is defined by the PPA as;

The estimated single number with a P-Value of 95
for the annual Net Energy that could be produced by
the Facility based on the estimated long-term
monthly and annual total of such production over a
ten-year period.
The Net Energy Potential is
subject to adjustment as provided in Attachment U
to this Agreement,
but in no circumstances
shall the
Net
Energy
Potential
exceed
the
NEP RFP Projection.210

In more colloquial terms.

represents

the

theoretical

as noted above.

annual

energy

"[t]he NEP

delivery

of

the

[Project]'s PV system to the Point of Interconnection assuming
'typical'

availability

and

'representative^

meteorological

conditions at the site, with a probability of exceedance of 95%.

In its

Stage 2 RFP Proposal,

Kahana Solar projected that the

Project would have a NEP of 74, 621 MWh per year.212

The NEP is subject to adjustments during the Term of

the PPA.
by

the

For example, as discussed above, the NEP may be adjusted

IE

Energy

Assessment

Report,

which

may

trigger

2iOApplication, Exhibit 1 at 171.
"Net Energy," in turn, is
defined as "The total quantity of electric energy (measured in
kilowatt hours) produced by the Facility over a given time period
and delivered to the Point of Interconnection, as measured by the
revenue
meter.
'Net
Energy'
[is]
the
equivalent
of
'Actual Output.'"

2iiApplication, Exhibit 4 at 7.
2i2see Application at 2 and Exhibit 1 at 378-379.
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Liquidated Damages if the IE's NEP is less than the NEP provided

by Kahana

Solar

RFP bid.

in its

Thereafter,

evaluators may

conduct subsequent operational energy production reports ("OEPR"),

may

which

further

trigger

recalculations

of

the

Lump Sum Payments.2^3

That being said,

although the NEP may be adjusted at

certain times as specified by the PPA, the PPA caps the NEP at the
amount specified by the RFP Proposal (i.e., 74,621 MWh per year).
Applying the PPA's Unit Price of $0.089478833/kWh,

Lump

Sum

Payment

the

under

is

PPA

the maximum
approximately

$6, 677,000 per year, or approximately $556, 417 per month.2i«

Upon considering the PPA's NEP

(which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of the

PPA) , the Commission finds that the Lump Sum Payment is reasonable

under the circumstances because placing a maximum amount payable
on the Lump Sum Payment provides more certainty and comparatively
less price volatility to fossil fuel prices.2i5

Moreover, based on the Lump Sum Payment for this Project,
Maui Electric anticipates that a typical residential ratepayer
Application, Exhibit 1 at 381-388 (PPA, Attachment U) .

($0.089478833 per
234Expressed as a mathematical equation:
kWh X 1,000) x 74,621 MWh per year = $6,677,000 per year
(rounded up). $6,677,000 per year/12 months = $556,417 per month
(rounded up).
2i5see HRS § 269-6 (b) .
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using 500 kWh per month will save an estimated $1.82 on monthly

electricity payments over the course of the PPA.^is
As stated above in Section I.E.,

Liquidated Damages.

Liquidated Damages have the potential to reduce the Lump Sum
Payment down to zero if the Project is completely unavailable or

underperforming as measured by the Performance Metrics.

For the

Performance Metrics

include:

PV

System of

(a) the

PV

these

Project,

the

Metric,

Performance

EAF

evaluates

which

the

availability of the PV system for dispatch by Maui Electric;

and (b) the GPR, which evaluates the efficiency of the PV system.

Regarding

the

BESS

Performance

the

system.

Metrics

(a) the BESS Capacity Performance Metric, which confirms

include:

the capability of the BESS to discharge energy as required under
the

terms

which

of

determines

availability;

which

the

(c)

evaluates

PPA;

the

(b)

BESS

the

whether

BESS

the

and

excessive unplanned outages;

is

EFOF

BESS

the

whether

EAF

BESS

(d)

Performance Metric,
its

expected

Performance

Metric,

meeting

experiencing

is

the BESS RTE

Performance

Metric which is used to determine the energy storage efficiency of

^i^Application at 3; see also. id.. Exhibit 3, Attachment 6.

21‘^Application, Exhibit
at 9-28 (PPA §§ 2.4 - 2.6).
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see

also.

id.,

Exhibit

1

the BESS.218

Liquidated Damages are assessed based on three-month

periods (i.e. the BESS Measurement Period).21s
The Commission finds that these Performance Metrics will

collectively provide cost savings to ratepayers, as well as ensure
that

ratepayers

are

not

paying

services

for

or

capacity

if

the PV System or the BESS do not meet their expected capability
(as noted above,

the NEP for the Project is estimated at 95%

capability which will be backstopped by these Performance Metrics
and Liquidated Damages provisions).

b.
Nature of the PPA

The PPA is essentially a capacity contract, under which

Maui Electric agrees to pay Kahana Solar a monthly Lump Sum Payment
in

exchange

for

(both generation

the
and

"dispatch

rights

over

The

Consumer

storage). "220

the

[Project]

Advocate

has

voiced concern that this has the effect of "provid[ing] greater

assurances to the sellers and increases the risk that is ultimately
passed

onto

customers.

ostensibly

in

6;

see

2i8Application, Exhibit 4
at 28-38 (PPA §§ 2.7 - 2.10).

at

2iSApplication, Exhibit 4 at 6.
220Application at 2.
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exchange

also.

id..

for

lower

Exhibit 1

pricing. "221

The Consumer Advocate also recognizes that "[t]he
reduce price volatility that

however.

fixed pricing does,

is

associated with fossil fuel or avoided cost PPAs. "222
The

Commission

acknowledges

Consumer

the

Advocate's

In theory, as long as capacity is available under the

concerns.

terms of the PPA, Maui Electric is obligated to make payments,

even if it is unable or decides not to take any energy.
and

Metrics

Performance

Damages

Liquidated

While the

offset

may

the

Monthly Lump Sum payments, in the event no Liquidated Damages are
assessed, Maui Electric is required to pay the full amount of the

Monthly Lump

Sum,

regardless

if Maui

is

Electric

capable

of

dispatching all of the Project's energy during that month.
Notwithstanding

record

and

considering

these
the

upon

concerns.

of

circumstances

reviewing
this

the

particular

Project, the Commission finds that the capacity contract nature of
the PPA is reasonable.

First, the Commission notes that the PPA

represents the relatively new RDG PPA model that eliminates a
number

less

of

desirable

including

provisions.

seniority

curtailment, evergreen terms, and Risk-Adjusted Pricing ("RAP").
The

provisions

Commission

were

notes

undesirable

that

due

to

22icA Direct Testimonies at 21-22.
222CA Direct Testimonies at 22.
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these
the

previously-included

impacts

they

had

on

curtailment of renewable energy.

Under prior PPAs, the seniority

curtailment

that

provision

provided

PPAs

renewable

would be

curtailed on a seniority basis in reverse chronological order.^23

the utility would "curtail deliveries of electric

As a result,

energy

power

from

purchase

agreements

seniority date

chronological

first.

with

the

most

deliveries

and

recent

under

the

earliest power purchase agreements last [,]"224 which ultimately

meant that the newer, more efficient projects were curtailed first.
while

In

older.

addition

less

to

efficient

projects

curtailing more

were

efficient

curtailed

last.

renewable projects.

this provision also discouraged potential IPPs from entering into
PPAs with the Hawaiian Electric Companies, as the IPPs anticipated

that their projects were more likely to be curtailed.225

These concerns subsequently resulted in new contract
mechanisms.

including RAP, under which the utility would pay an

IPP for both electric energy delivered to the utility as well as
for "compensable curtailed energy," which is essentially energy
from

the

IPP

that

the

utility

is

unable

to

accept. 226

While providing some assurance and financial stability to IPPs,

223see Docket No. 2015-0225, Decision and Order No.
filed on February 18, 2016 ("Order No. 33537"), at 13.

2240rder No. 33537 at 13.
225see Order No. 33537 at 56.
226see Order No. 33537 at 9-10.
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33537,

RAP

still

for

payments

constituted

that

energy

customers

In prior proceedings, the Commission has instructed

cannot use.

the Hawaiian Electric Companies to investigate an "alternative

mechanism to the current curtailment system[.]
The

represents

an

PPA,

with

improvement

Sum

Lump

its

over

these

"227

Payment

prior

provision.

contract

models.

Significantly, the addition of the BESS allows the Project to store
electric energy received from the PV system,

thereby allowing

Maui Electric the flexibility to dispatch it at a meaningful time,
rather than curtailing it or dispatching it at the expense of
curtailing another renewable resource.^28 This allows for PPA terms

that

can take advantage of this

dispatchable

eliminate the need for curtailment

flexibility and

seniority and RAP,

as

the

Project can use its BESS to store energy that Maui Electric cannot

immediately dispatch.

rather than face curtailment or require

complicated pricing mechanisms to provide financial recovery for

the IPP.

Additionally,

as

discussed

above.

the

dispatchable

nature of the PPA will provide Maui Electric with the discretion

227see Order No. 33537 at 53-54 and 67-68.

228while prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of a misnomer, in that
the curtailed energy is merely credited toward a future term,
but is physically lost due to curtailment.
See Order No. 33537
at 10-11 and 54-55.
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to dispatch the Project, including the PV systems and BESS, in the

Company's preferred manner,

thereby enabling Maui Electric "to

maximize the benefits of the Facility by giving

[the]

Company

flexibility to dispatch the Facility as needed {rather than only
relying

on

conventional

customer demand,

generation

and assist

in

units).

offset

night-time

grid stabilization subject to

discharge limits. "^29

That

being

said.

the

Commission

recognizes

the

Consumer Advocate's concerns about how future RFPs will need to

consider

the

scheduled retirement

of

fossil-fueled generation

plants and, in looking for alternatives for meeting system needs.
will need to more closely compare avoided costs "to ensure that.

not only does Hawaii continue to move towards its clean energy
goals, but that the new renewable energy projects are being used

in a way to maximize benefits to consumers. "230
To that end.

although the Commission finds that the

nature of the PPA is reasonable and in the public interest when
considering other pricing terms of the PPA, as discussed above.

the Commission will require Maui Electric to report on Project

229Application, Exhibit 4 at 11.

230CA Direct Testimonies, CA-102 at 12-13.
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operations

of

purposes

for

accountability,

inform

to

other

projects and related dockets, as followspsi

Monthly
calendar month

Maui

following

the

shall

file

Electric

in-service date
hourly

first

the

with

Beginning

reporting.

of

the

commitment.

full

Project,

dispatch.

and curtailment data for the Project and all other Maui Electric
and IPP units on the system.

Maui Electric shall include in this

filing a qualitative description of how each project is being used

and dispatched in a manner that maximizes the benefits to customers
(i.e.,

how

fossil

unit

fuel

dispatch

has

been

reduced.

associated fuel savings, early and/or on-schedule retirements of
fossil

fuel

generators.

savings, etc.).

reduced GHG

emissions.

customer bill

The monthly and annual reports shall be filed in

Docket No. 2011-0206 and may be consolidated with other curtailment
reports therein. 232

The Commission finds that such reporting represents a
reasonable

step

towards

improving

transparency

regarding

23isimilar monthly reporting is being required of all PPA
dockets arising out of the Phase 1 and 2 RFP.
See e. g., Docket
2018-0434,
Nos.
2018-0430, 2018-0431, 2018-0432,
2018-0433,
2018-0435, 2018-0436, 2019-005, 2020-0137, 2020-0138, 2020-0139,
2020-0140, and 2020-0141.
232Maui Electric shall work with Commission staff to ensure
the content of the monthly reports is consistent with this
Decision and Order and adequately provides the transparency
required herein.
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Maui Electric's use of its renewable resources for the benefit of

its customers.

Additional reporting requirements may be imposed

in other dockets to the extent the Commission finds them to be

reasonable and in the public interest.

c.
PPA Duration
As noted above, the PPA provides for an initial Term of

twenty-five (25) years following the Commercial Operations Date.233
"Upon

expiration

terminates. "^34

of

the

Initial

Term,

the

PPA

automatically

Maui Electric and Kahana Solar may negotiate terms

for an extended term, subject to Commission approval of any new or
amended PPA.^ss

This

represents

an

improvement

over

previous

PPAs,

which included "evergreen" provisions, under which the PPA would
automatically renew upon the

expiration of

without change in contract provisions. 236

and

Commission

have

expressed

concern

the

initial

term.

The Consumer Advocate

over

such

evergreen

provisions in the past, which have necessitated Commission-imposed

233Application, Exhibit 4 at 3.
234Appiication, Exhibit 4 at 3.
235Application, Exhibit 4 at 3.
236See Docket No. 2014-0356, Decision and Order No.
filed on July 31, 2015 ("Order No. 33036"), at 66-68.
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33036,

notice requirements.23?

That the Phase 2 RFP PPAs move away from

such provisions is a notable iraproveraent.

Moreover, the PPA Terra

length should not be viewed in isolation from the rest of the terras

of the PPA - for exaraple, the Lurap Sum Payment is capped pursuant
to the terms of the PPA,

thereby limiting the potential cost

exposure to Maui Electric customers.

Overall,

the

Commission

finds

that

the

subject

PPA

represents a significant step forward, not only towards Hawaii's

renewable

energy goals consistent with HRS § 269-6,

towards lower energy prices.

but also

As such, combined with the reporting

requirements set forth above, and as summarized in Section III.G

below,

the Commission finds that the 25-year Term of the PPA is

reasonable and in the public interest.

d.

Curtailment

As

discussed

above

in

Section

III.D.l.b,

contains provisions that address curtailment issues

the

that were

present in prior PPAs, such as seniority curtailment and RAP.
As summarized by Maui Electric:
Maui
Electric's
previous
as-available
power
purchase agreements required that the energy
produced by the associated facility be accepted by
the Company based on the seniority of the project.

237see Order No. 33036 at 67-70.
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PPA

This practice limited the ability to move to
100% renewable energy, as the contribution from
newer renewable resources was necessarily less than
older resources, and the energy-only compensation
limited the ability to use resources for grid
services such as operating reserves, or to operate
each facility on the basis of overall benefit to
grid operations. ...
In contract, the RDG PPA
provides Maui Electric with the flexibility to
use the Facility in a manner that will more
effectively meet the system's energy and grid
service requirements. 238
For

similar

Maui

reasons,

Electric

states

that

the

"addition of this Project is not expected to directly increase or

decrease the system energy contributions of existing must-take,
as-available (IPP] facilities [;] "239 i.e.. the Project should not

affect

curtailment

under prior PPAs,

of

existing

IPPs.

As

discussed

above.

many existing IPPs are curtailed for excess

energy in reverse chronological seniority.

However, Maui Electric

states that if the PPA is approved, it would be able to avoid this
issue, by "only dispatch[ing] the [Project] when there is a system

need for the energy after taking into account energy contributions
from existing [IPP] facilities. "2^0

Maui Electric also clarifies

that "upon commercial operation, addition of this Project is not

238MECO Direct Testimonies, MECO T-4 at 3-4.

239Response to CA/MECO-IR-19.
240Response to CA/MECO-IR-19.
2020-0142

83

Exhibit 5
Page 86 of 129

expected to increase or decrease the system energy contributions

of existing must-take, as available [IPP] facilities. "^41
Upon review, the Commission finds that the BESS helps to

significantly

risk,

as

compared

to

prior

Furthermore, while the Project, due to the PPA’s

renewable PPAs.
provisions.

curtailment

reduce

necessarily improve

not

may

curtailment

of

other

existing renewable IPPs, it is not expected to exacerbate or worsen
curtailment issues.
Additionally, the Commission observes that the reporting

requirement described in Section III.D.l.b.
(and

above

provides

as

transparency

dispatch decisions.

in

summarized

and

(Nature of the PPA)

Section

accountability

for

below),

III .G

Maui

Electric's

If the Commission determines that renewable

facilities are experiencing significant curtailments as result of

the

Project,

the

Commission

may

investigate

this

issue

as warranted.

2,
Land Use
According to Maui Electric, the Project "will be located

on

approximately

of

220-acres

land

primarily

zoned

agricultural within the Honokowai area of West Maui and identified

24iResponse to CA-MECO-IR-19.
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(2)4-3-001:017

by TMK No.

("Project Area").242

As described by

Maui Electric:
The Project area lies approximately 1.2 miles
eastward of Kapalua Airport.
Fields that were
formerly in pineapple cultivation, but now lie
fallow, primarily surround the Project area.
The closest residential and commercial areas are
situated adjacent to the Honoapiilani Highway to
the west approximately 1.3 miles from the solar
array area.
The communities of Kahana, N[a]pili,
Kapalua, and Kaanapali, which contain a mixture of
resort, residential, and business uses, lie west of
the Project area across the Honoapiilani Highway.
Napili, the closest town located approximately
1.7 miles west of the Project Area encompasses a
diverse mix of land uses, including residential,
business, light and heavy industrial, recreational,
and agricultural uses.243

Under

Kahana

PPA,

the

owning,

constructing.

is

Solar
operating

and

responsible
the

for

Project.

"[Kahana Solar] is also responsible for obtaining, at its expense,
any

and

and

land

necessary

all
rights

Facility . .

"245

for

the

permits,
construction

government
and

approvals.

operation

of

the

Further discussion on the outstanding permits

required for the Construction of the Project are discussed in
Section III.D.4, below.

2427^pplication at

S66 also, Application, Exhibit 7.

2437^pplication at 19.
^^^j^pplication at 19.

245Appiication, Exhibit 4 at 10; and Exhibit 1 at
(PPA §§ 11.1-11.3).
2020-0142

85

Exhibit 5
Page 88 of 129

PPA at 70-72

3.

Corninunity Outreach

Pursuant to

the RFP,

"required to

Kahana Solar was

develop a comprehensive community outreach and communications plan
to work with and inform neighboring communities and stakeholders

about the Project and to gain support for the Project. "246
the ongoing COVID-19 crisis,

"Due to

Seller was required to conduct a

virtual public meeting either televised or online, and incorporate

that

technology

for

allowed

live

engagement

and

interaction

between the Seller and community participants. "247
Exhibit

8

of

the Application contains a

summary of

Kahana Solar's community outreach efforts and public comments it

had

On

as

received

May

5,

2021,

of

in

Application

the

time

the

response

the

to

filed. 248

was

Consumer

Advocate's

CA/MECO-IR-42, Maui Electric provided additional public comments

that
on

had

been

September

received
15,

since

2021.249

the

filing

Subsequently,

of

the

during

Application
August

and

246Application at 23.
247Appiication at 23-24.

2487\ppiication at 24 and
Summary and Public Comments").

Exhibit

8

("Community

249see Response to CA/MECO-IR-43, Attachment 1.
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Outreach

September 2021, Skog Rasmussen collected and submitted additional

public comments regarding the Project.25o
The Consumer Advocate initially voiced some concerns

with

the

community

efforts

outreach

made

by

Kahana

Solar.251

In doing so, the Consumer Advocate observed that WMPA may be in a
better position to address some of these issues and appeared to

defer

to

WMPA

to

concerns. 252

such

address

Thereafter,

the Consumer Advocate participated in the post-hearing mediation
and was a signatory to the Settlement Agreement, which, inter alia.
resolved WMPA's outstanding concerns regarding community outreach

and engagement. 253

While the Consumer Advocate reserved its right

"to continue represent[ing] and advocat[ing] for the interests of
consumers"

on all

in

issues

this

proceeding as

part

of

the

Settlement Agreement, in its Post-Hearing Brief, it did not raise
any concerns

Project,

but

regarding community outreach for this
instead provided

outreach efforts," such as

suggestions

to

improve

"future

allowing community participants to

250See Public Comments filed on August 10,
and 27 and September 8, 2021.

13,

25iSee CA Direct Testimonies, CA-T-1 at 23-27.
252See CA Direct Testimonies, CA-T-1 at 26.

253see generally. Settlement Agreement.
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17,

18, 24,

interact with each other and ensuring that written records of
meeting are made publicly available.

In

the

of

light

it

above.

appears

that

the

Consumer Advocate's concerns regarding community outreach for this

Furthermore,

Project have been resolved.
the

Commission

Accordingly,
community

finds
all

taking

this

of

package

benefits

into

to

reasonable.

Agreement

Settlement

the

as discussed above,

account,

be

including the

under

provided

the

Settlement Agreement, the Commission concludes that Kahana Solar

has satisfactorily met its community outreach responsibilities
under the PPA and that there are no outstanding issues related to
community outreach or engagement that would warrant denial of

Maui Electric's PPA-Related Requests.

That
community
Maui

outreach

Electric

said,

being

and

is

an

Kahana

the

Commission

ongoing
Solar

emphasizes

that

and

that

responsibility.

should

continue

to

provide

meaningful engagement with the community throughout the remaining
development
operation.

stages

of

the

Project

and

during

the

Project's

As Project updates become available, they should be

timely and transparently provided to the community, along with

254see CA Post-Hearing Brief at
(stating that in "if the Settlement
Commission, the Consumer Advocate
proposed PPA,
subject to the
comments below.").
2020-0142

9-10.
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recommended conditions
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2-3
the
the
and

opportunities for interested community members to meaningfully
engage with Project representatives to address any questions or

concerns they may have.

4.
Permitting and Approvals Needed from Other Government Agencies

has

provided

archaeological,

land use,

Solar

Kahana

environmental.

approvals

necessary

to

construct

a

of

summary

the

and other governmental

the

Project,

which

is

reprinted belowz^ss
Agency

Permit or Approval

Federal Aviation
Administration (FAA),
Western-Pacific
Regional Office

49 United States Code (U.S.C.) § 44718;
14 CFRPart 77; Objects Affecting
Navigable Airspace; Determination of
No Hazard and Notice of Proposed
Construction or Alteration.

United States Army Corps Clean Water Act (CWA) § 404 Permit (to be
confirmed based on results of jurisdictional
of Engineers (USAGE)
determination and final Project design)

Estimate of when approval
will be granted__________
On track to be obtained
prior to start of construction
Q4 2022

On track to be obtained
prior to start of construction
Q4 2022_______________

Hawaii DLNR- State
Historic
Preservation
Division

Historic Presen/ation, Chapter 6E/Historic Sites
Review, Hawaii Administrative Rules (HAR)
§13-276

On track to be obtained
prior to start of construction
Q4 2022

DLNR - Commission on
Water Resource
Management (CWRM)

Stream Channel Alteration Permit (If impacts
aremade to stream channels within
CWRM jurisdiction)

On track to be obtained
prior to start of construction
Q4 2022

DOH, Environmental
Management Division,
Clean Water Branch

CWA §401 Water Quality Certification (to be
confirmed based on results of jurisdictional
determination and final Project design)

On track to be obtained
prior to start of construction
Q4 2022

Department of Business Coastal Zone Management Consistency
Development, Economics, Determination (if a CWA §404 Permit is
required)
and Tourism, Office of
Planning

On track to be obtained
prior to start of construction
Q4 2022

255Kahana Solar Direct Testimonies, Kahana Solar-212.
2020-0142

89
Exhibits
Page 92 of 129

DOH, Environmental
Management Division,
indoor and Radiological
Health Branch

Construction Noise Permit

On track to be obtained
prior to start of construction
Q4 2022

DOH, Environmental
Management Division,
Clean Water Branch

CWA §402. National Pollutant
Discharge Elimination System (NPDES)
General StormwaterPermit

On track to be obtained
prior to start of construction
04 2022________________

State Land Use
Commission
(LUC)_____________

State Special Use Permit

On track to be obtained
prior to start of construction
04 2022

Maui County
Department of
Planning,

County Special Use Permit & Phase il Project
District Approval

On track to be obtained
prior to start of construction
04 2022

Grading, Grading, Electrical,
and Building Permits

On track to be obtained
prior to start of construction
Q4 2022

Planning Division

Maui County
Departmentof Public
Works and
Environmental
Management

Kahana

Solar

states

that

it

will

not

commence

construction until all of the above-listed permits and approvals

are obtained.Kahana Solar further clarifies that it is on track

to obtain these necessary government permits and approvals "prior
to start of construction in Q4 2022. "257
Upon considering the above, although Kahana Solar has

not yet received all the necessary permits and/or approvals for

the Project, it has identified the necessary permits and approvals
and developed an anticipated timeline of when it expects to receive

them.

Further, Kahana Solar has confirmed that it will not begin

Project construction until all necessary permits and approvals

256Kahana Solar Direct Testimonies, Kahana Solar-212.

257Response to CA/Kahana-IR-22 (b) (1) .
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have

been

obtained.

thereby

providing

that

assurance

Project

development will not occur ahead of necessary review by other
relevant government agencies.

In addition, as noted above, under the PPA, Kahana Solar
is

responsible

for

at

obtaining.

its

"any

expense.

and

all

Governmental Approvals required for the construction, ownership.

operation and maintenance of the Facility and the interconnection
of

the

Facility

to

the

Company

System. "258

In

the

event

Kahana Solar fails to obtain the necessary governmental approvals.

the PPA provides for the assessment of damages against Kahana Solar
and in favor of Maui Electric,

customers

from

any

which protects Maui Electric's

negative

potential

effects

related

to

permitting or other governmental approvals.
Specifically,

required

to

pay

Daily

Kahana Solar misses

pursuant

Delay

to

the

Damages

PPA,

to

Kahana

Maui

Solar

is

Electric

if

a Guaranteed Project Milestone other than

258Application,
Exhibit
1
at
70
(PPA
"Governmental Approvals" is defined in the PPA as:

§

11.1) .

All permits, licenses, approvals, certificates,
entitlements and other authorizations issued by
Governmental Authorities, as well as any agreements
with Governmental Authorities, required for the
construction, ownership, operation and maintenance
of
the
Facility
and
the
Company-Owned
Interconnection Facilities, and all amendments,
modifications, supplements, general conditions and
addenda thereto.
Id. at 163.
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Commercial Operations.

Furthermore, Maui Electric has certain

rights to terminate the PPA in the event Kahana Solar does not
achieve a Guaranteed Project Milestone Date.^eo
Accordingly, the Commission finds that the outstanding

approvals

permitting

from

other

governmental

agencies

are

satisfactorily addressed by the PPA and through Maui Electric's

and Kahana Solar's representations.

However,

the

Commission also

observes

that

the

PPA

contemplates situations where Daily Delay Damages might be paid

from

Kahana

Solar

Electric

Maui

to

prior

to

the

Commercial Operations Date and the associated Lump Sum Payment. 261
According

to

the

PPA,

Commercial Operations
Daily

Delay

Damages

the Lump Sum Payment

As

Date.^sz
could

be

such.

paid

it

from

commences on the
is

possible

Kahana

Solar

that

to

Maui Electric prior to the commencement of the Lump Sum Payment,

in the event Guaranteed Project Milestones are not met before the
Commercial Operations Date occurs.

Under these circumstances,

if Daily Delay Damages are assessed, they would not be reflected as

259See Application, Exhibit 1 at 82 (PPA § 13.4 (a)).

2603^ Application, Exhibit 1 at 83 (PPA § 13.4(b)).
__ Application, Exhibit 1 at 82 (PPA § 13.4(a). As noted
26is^
above. the PPA identifies the Guaranteed Commercial Operations
Date of December 29, 2023. See Application, Exhibit 1 at 313 (PPA,
Attachment K).
262;^pplication, Exhibit 1 at 8 (PPA § 2.3).
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an offset to Maui Electric's Lump Sum Payment, as the date to begin

the Lump Sum Payment (commencing with the Commercial Operations

Date) would not yet have occurred.
According to the PPA, Daily Delay Damages are payable on

a

monthly

basis

from

the

"Development

Period

Security. "263

Furthermore, "[i]f the Development Period Security is at any time
insufficient to pay the amount of the draw to which Company is

then entitled.

Seller shall pay any such deficiency to Company

promptly upon demand."264

In light of the above.

absent the Lump Sum Payment,

it is unclear whether and how any such Daily Delay Damages would

be

credited

or

otherwise

shared

with

Accordingly, to address this potential situation.

customers.

to the extent

that Daily Delay Damages are paid to Maui Electric prior to the

Commercial Operations Date (and thus, prior to the commencement of
the Lump Sum Payment), Maui Electric shall credit the amount of
the

Daily

Delay

Damages

received

to

its

ratepayers

the PPAC.

263Application, Exhibit 1 at 83 (PPA § 13.5).
264Application, Exhibit 1 at 83 (PPA § 13.5).
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through

E.

Greenhouse Gas Emissions Analysis

1.
Avoidance of Fossil Fuels

In the Application, Maui Electric summarizes that "the
Facility has the potential to displace about 1,888,548 barrels of
fossil fuel over the term of the PPA.'*265

Maui Electric further

states that the "Facility is anticipated to have a substantial

positive impact by decreasing Maui Electric's future dispatch of
oil-fueled units''^®® and will assist Maui Electric in "mov[ing]

towards

energy

imported

system.

"267

oil

independence and decreased reliance on foreign

while

maintaining

reliability

of

the

Company

According to Maui Electric, the PPA reduces customer

exposure to volatility in fuel prices as the "PPA pricing is not
linked to fossil fuel and is fixed over the term of the contract.
meaning customers will not be subject to bill increases with rises

in the price of fossil fuel."268

In addition, Maui Electric states

Application at 4-5;
see also id.,
i^/
Exhibit 3,
which provides a "Project Benefits Analysis" that quantifies the
benefits of the Project using a production simulation computer
program called PLEXOS to simulate how the system will operate
without the Project
("Base Case")
and with the Project
("Alternate Case").

^fi^Application at 11.
267Appiication at 12.
268Application at 12.
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that the Project has the potential to contribute up to

6.48%

towards Maui Electric's 2025 RPS and 0.74% to the consolidated

Hawaiian Electric Companies' 2025 RPS.^ss
The GHG Analysis initially

Lifecycle GHG Emissions.

prepared by Ramboll is designated as Exhibit 5 of the Application;
however,

the

noted

as

Updated

GHG

this

above,

Analysis,

submitted

was

on

superseded

May

12,

by

2021.270

The Updated GHG Analysis considers the following stages in its
lifecycle assessment of GHG emissions associated with the Project:
(1)

upstream stage,

material

extraction.

which include emissions attributed to raw
manufacturing.

and project construction;

(2)

material

operations stage.

transportation.

which includes

emissions caused by operation and maintenance of the Project;

and (3) downstream stage, which includes emissions associated with

decommissioning and disposal of Project materials.
the

GHG

emissions

associated

with

each

of

After modeling
these

stages,

Ramboll then compared these to the estimated the amount of avoided

GHG emissions that would otherwise be produced by Maui Electric's

269Appiication at 11 and Exhibit 6 (slight differences are
attributed to rounding); see also HRS § 269-92.
270See Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
Attachment 1.
2020-0142

95

Exhibits
Page 98 of 129

generating units for the PPA Term to reach the "net" avoided GHG
emissions figures.

The results of Ramboll's lifecycle Project GHG emissions

are summarized below.

Project Stage

Upstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Project
Maintenance
Operations
Transportation
Downstream Decommissioning
& Disposal
Total Project Operation

GHG Intensity (kg CO2e/MWh)
Full
T&D
Solar
Storage
Project Infrastructure

32

17

23

7.5

0.49

0.19

0.19

0.12

076

0.43

0.33

0.77

0.77
0.10

0.021

1.4

0.075

0.061

0.019

1.3

0.77

36

Total Project Lifecycle

2’’^See Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement) ,
Attachment 1 at 5-6 (Updated GHG Analysis at 3-4).

272Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
Attachment 1 at 17 (Updated GHG Analysis, Attachment A (Table 1
"Project GHG Emissions by Stage")).
For
all
information
involving
calculated
data,
Ramboll provided underlying inputs, assumptions, calculations,
formulas, and references in an Excel-compatible spreadsheet file
"Kahana Solar GHG Analysis_Rev 2021-0512.xlsx." I^, Attachment 1
at 5-6 (Updated GHG Analysis at 3-4) .
The calculations,
including the summary table, are also provided as a PDF in
Attachment A to the GHG Analysis. Id.
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GHG Emissions (MT COze)

Project Stage

Upstream

Project
Operations
Downstream

Raw Materials
Extraction &
Manufacturing
Transportation

Construction
Operations &
Maintenance
Transportation

Pull
Project

Infrastructure

60,161

Solar

Storage

3,241

42,907

14,013

915

350

349

215

1,415

802

613
1, 445

1,445

Decommissioning
& Disposal

187

40

2,641

139

113

2,502

Total Project Operations

1,445

Total Project Lifecycle

66,764

Avoided

GHG

Emissions.

Ramboll

35

estimated

Avoided

Emissions by projecting the GHG emissions of fossil fuels on the
Maui Electric system from years 2024 to 2048 that would otherwise

occur

if

the

was

Project

not

built. 2*^3

In

analyzing

Avoided Emissions, Ramboll;
[F]ocused solely on direct (stack) emissions since
those emissions alone are significantly higher than
those of the Project, represent the majority of
projected
GHG
emissions
from
avoided
fuel
consumption if
the
Project were not built,
and demonstrate the benefits of the Project over
the avoided case in terms of GHG emissions. Thus it
was
concluded that the
further inclusion of
indirect GHG emissions from the fossil fuel sources
(upstream,
operations,
or downstream)
to the
avoided case was unnecessary.

Avoided Lifecycle Emissions and Avoided Operations
Emissions were assumed to be equal and were
calculated based on the combustion emissions of the
Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
Attachment 1 at 11 (Updated GHG Analysis at 9)
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fuel that would be consumed if the Project were not
This approach does not quantify upstream
built.
emissions
associated
with
producing
and
transporting the fossil fuels; indirect operations
emissions such as those incurred by the combustion
of fossil fuel by vehicles associated with plant
maintenance and operations or auxiliary power uses
needed for the operation of the fossil fuel
electricity generation units or the administration
of these units; or downstream emissions associated
with decommissioning of the fossil fuel electrical
generation units. These excluded categories of GHG
emissions, if included, would serve to further
increase the overall Avoided GHG emissions.
results

The

of

the

Avoided

GHG

Emissions

are

presented belowz^^s

Avoided
Operations
Avoided
Lifecycle

avoided

Net

Avoided GHG
Intensity
(kg CO2©/MWh)

Avoided GHG
Emissions
(MT COze)

440

821,274

440

821,274

emissions

are

then

calculated

as

Avoided Emissions from fossil fuel plants less the emissions from
the Project.

The results of the Net Avoided GHG Emissions analysis

are as follows:

274Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
Attachment 1 at 11-12 (Updated GHG Analysis at 9-10).
275Response

to

WMPA-MECO-IR-25

(May

12,

Attachment 1 at 6 (Updated GHG Analysis at 4).
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2021

Supplement),

Net GHG
Intensity
Reduction
(kg COze/MWh)

Net GHG
Emissions
Reduction
(MT CO2e)^

439

819,829

404

754,510

Net
Operations
Net Lifecycle

After review of the record, the Commission finds that

Maui Electric's GHG Analysis provides satisfactory estimates of
operational

associated

emissions

GHG

with

the

upstream

and

Project.

According to Maui Electric, the projected lifecycle and

avoided emissions are based on the best reasonably available public

data and literature that have undergone scientific peer-review for
solar PV, battery energy storage, substation, and Transmission &
Distribution {"T&D") infrastructure systems.276

the

most

current

information

available.

Ramboll considered
including

emission

factors, manufacturer specifications, transportation distances to

Oahu,

and

Project-specific

and activities.

inputs

for

equipment,

materials,

If a given input was not provided or otherwise

confirmed by the developer. Ramboll provided a brief explanation
and

reference

to

the

source

documentation

for

the

proxy

value used. 277

Response to WMPA-MECO-IR-25 (b) .

277$^ Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement),
Attachment 1 at 4-5 (Updated GHG Analysis at 2-3); see also
Response to CA/MECO-IR-44(a) ("Estimates that are used as proxies
for Project-specific data in the [GHG Analysis] represent the most
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99

Exhibit 5
Page 102 of 129

While there was some confusion between Maui Electric and
Kahana Solar regarding the appropriate input for the Project's
NEP, the Commission does not believe that this materially impacts

the

overall

reasonableness

of

the

GHG

Updated

Analysis.

Upon becoming aware of the NEP input discrepancy, Maui Electric

quickly provided the Updated GHG Analysis,

reflect

a

which continues to

significant reduction in estimated GHG emissions.

According to the Updated GHG Analysis, utilizing the correct NEP

value actually improves the estimated avoided net GHG emissions by
These results affirm that the

approximately 4, 268 MT COae.^^s

Project is expected to result in a significant reduction in GHG
emissions.

To the extent this change in the NEP value input may

have impacted this result,

as illustrated in the tables above.

up-to-date estimate or reasonable assumption available as of
the time the calculations were finalized in September of 2020.
For data sources that are routinely updated, the Company's
consultant,
[Ramboll], also used the most current database
available at the time the GHG analysis was performed, in this case,
September 2020, Ramboll relies on SimaPro (a life cycle assessment
software) to access ecoinvent data libraries, and used the most
current version of ecoinvent (version 3.6) available in SimaPro at
the time of the analysis.")(internal citation omitted).
278see Response to WMPA-MECO-IR-25(d)(acknowledging the input
error and committing to provide the Updated GHG Analysis within
one week). Response to WMPA-MECO-IR-26(b) (clarifying that the
difference in NEP input value "will not materially impact the
results of the analysis."), and Response to WMPA-MECO-IR-25
(May 12, 2021 Supplement).

^■^sSee Response
Supplement).
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at

4

(May

12,

2021

this

difference

is

relatively minor

compared

to

the

overall

magnitude of avoided GHG emissions resulting from the Project.

That being said.

the Commission recognizes that this

analysis plays a critical role in this and similar proceedings.
and such oversights should be avoided to the extent possible.
The Commission has confirmed that Maui Electric's workflow process

for developing GHG analyses has been improved by.
and

increased

improved

communication

among

inter alia.

the

utility,

its consultant, and the developer to ensure that the data inputs
are

accurate

analysis. 280

prior

to

finalization

and

submission

of

the

Going forward, Maui Electric has confirmed that it

will utilize this improved process "for other similar projects
requiring a similar GHG analysis. "291

Furthermore, as a condition to approval, the Commission
is adopting the Consumer Advocate's suggested condition requiring

Maui Electric to work with interested stakeholders to improve the
process and assumptions that might be used to evaluate GHG impacts

associated with future projects and operations in a consistent.
objective.

and transparent manner, including but not limited to

considering additional safeguards to minimize data discrepancies

and better ensure expedient and accurate analyses

280gee Response to PUC-MECO-IR-03.

2BiResponse to PUC-MECO-IR-03(b).
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2.
End-of-Life Treatment of the Facility

emissions

GHG

Updated

The
of

Project

GHG

the

upstream

inputs

the

analyses,

downstream

for

used

to

contrast

In

emissions

and

are

operational

and

assumptions

specific.

as

not

Ramboll

Analysis assumed transportation and disposal

materials

"to

a

disposal

site

in

Los

Angeles,

California[,]" but acknowledges:
At
this
stage
in
the
Project
lifecycle,
the end-of~life fate of the Project equipment is
not known. There are several potential options for
equipment end-of-life, including reuse of equipment
in Hawai'i, disposal in Hawai'i, or transportation
back to Los Angeles for disposal. Of the potential
end-of-life activities, sending all equipment to
a
Los
Angeles
scrap
yard
is
the
most
conservative assumption. ^82

As noted above, the Updated GHG Analysis does not specify

which

components

will

be

repurposed.

recycled.

incinerated.

or landfilled, but assumes general disposal at a Los Angeles scrap
yard.

While

Kahana

Solar

states

that

it

will

prioritize

repurposing or recycling equipment, it is still in the process of
"develop[ing] an end-of-life management plan for the Project[,]"

and suggests that such a plan "should remain flexible to allow

282Response to WMPA-MECO-IR-25 (May 12, 2021 Supplement,
Attachment 1 at 11, including n. 17 (Updated GHG Analysis at 9).
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[for] the adoption of technological advances in re-use/recycling

near the end of the Project operating term. "283
The Consumer Advocate initially raised concerns about

certain

of

aspects

the

assumptions

In

equipment.

Project

of

decommissioning

Updated GHG Analysis

for

particular.

the Consumer Advocate noted that certain equipment related to T&D
infrastructure and the BESS were indicated to be "abandoned in

place. "284

Additionally, the Consumer Advocate observed that in

determining decommissioning intensity. Ramboll relied on analyses
from a project in California completed in 2013 which did not
include a BESS.^ss

As a result, the Consumer Advocate recommended

that Maui Electric, Ramboll, and interested stakeholders discuss

alternatives

using

updated

information.

including

a

detailed

decommissioning plan. 286
The Consumer Advocate also noted that "Maui Electric did

not model GHG emissions for the entire Stage 2 projects awarded
PPAs together to better understand how they would collectively

impact

Avoided

Operational

GHG

Emissions

and

283Response to CA/Kahana-IR-lO.

284see CA Direct Testimonies, CA-T-1 at 34.
285see CA Direct Testimonies, CA-T-1 at 35-36.
2865^ CA Direct Testimonies, CA-T-1 at 36.
287CA Direct Testimonies, CA-T-1 at 38.
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intensities. "287

The

Consumer

suggested

Advocate

that

further

clarification

was desirable, as it could help inform whether estimated avoided
GHG emissions on a portfolio basis would be less than estimates

for each project viewed in isolation.288

These concerns are reflected in the Consumer Advocate's
including that Kahana Solar develop a

recommended conditions,

comprehensive end-of-life management plan and that Maui Electric

work with

interested stakeholders

to

improve

the process

and

assumptions that might be used to evaluate GHG impacts associated

with future projects.289

Pursuant to the PPA,
restoring

Further,

under

preparing

to

including

information

and

components,

issuance

and

to

Settlement

the

committed

Project

site

Project

the

Kahana Solar is responsible for

a

its

Agreement,

"detailed

concerning

land

amount

of

pre-Project
Kahana

recycling

security

Solar

decommissioning
and

or

has

plan.

reuse

Project

restoration.

a

condition.

of

removal,

corporate

parent

guaranty," which will be publicly filed with the Commission within

five years

of this

Decision and Order.

Relatedly,

in its

2883^ CA Direct Testimonies, CA-T-1 at 38.

28Ssee CA Post-Hearing Brief at 9-10.
290see Application, Exhibit 4 at 11 (citing PPA, Attachment G
at § 7),

29iSettlement Agreement at 2.
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Post-Hearing

Brief,

Maui

notes

Electric

this

term

of

the

Settlement Agreement and suggests that the condition be applied to
Kahana Solar, as it will be the entity responsible for preparing

the decommissioning plan.292
Taking all of this into account, as well as the entire

record in this proceeding, the Commission finds the Updated GHG
Analysis reasonable and concludes the Project will result in a

significant reduction in GHG emissions on the Maui Electric system.
As demonstrated by the Updated GHG Analysis, the Project will help

avoid significantly more GHG emissions from Maui Electric's system
than it will produce, resulting in net reduction of 818,829 MT 002©

related

to

Project

operations.

and

a

net

reduction

of

754,510 MT COae over the Project's lifecycle, as well as displace

significant quantities of fossil fuels that would otherwise be
required for Maui Electric's generating units.

To address the uncertainty regarding the GHG emissions

associated with the downstream stage of the Project's lifecycle.
the Commission will require Maui Electric to submit a plan for
end-of-life treatment for the Project.

The Commission notes that

under the Settlement Agreement, Kahana Solar is required to develop

a "detailed decommissioning plan," which Maui Electric may use to
help fulfill this condition.

However, the Commission clarifies

292p4ECO Post-Hearing Brief at 19-20.
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that this should be a comprehensive plan for end-of-life treatment

(i.e..

repurposing, recycling, incineration, and/or landfilling)

for all project equipment to ensure that strategies are in place
to safely and cost effectively handle these materials at end of
life with minimal environmental impacts.

This plan should provide

the end-of-life treatment for each Project component, the expected
cost of this treatment, and any third parties expected to provide

this service.

The plan shall be filed in this docket within

five years of this Decision and Order, which leaves ample time

before the Project's expected decommissioning to further address

any lingering concerns

(the Commission further notes that this

timing is consistent with the Settlement Agreement).^93

Regarding the submission of the end-of-life treatment
plan, notwithstanding Maui Electric's suggestion, the Commission

will require Maui Electric, rather than Kahana Solar to submit the

plan.

In addition to being the primary entity regulated by the

Commission in this proceeding. rather than a Participant with a
limited scope of participation, requiring Maui Electric to submit

the plan should help promote collaboration between Maui Electric
and Kahana Solar in timely developing an end-of-life treatment
plan for the Project.

On this subject, Maui Electric should be

able to offer valuable input based on its experience in developing

293See Settlement Agreement at 2.
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similar plans for the other Phase 2 RFP projects, all of which
similar

have

can

which

requirements,

with

combined

be

Kahana Solar's obligation under the Settlement Agreement.

F.
PPA Approval
Based

in general,

on

the

foregoing.

the

finds

that,

the purchased power arrangements under the PPA are

However, acknowledging some

prudent and in the public interest.

of

Commission

the

concerns

discussed

above.

including.

inter

alia.

curtailment of other renewable resources, timely progress toward

completing

the

Project

and

bringing

it

online.

and

better

visibility into the GHG emissions associated with the downstream
stage

of

the

Project

lifecycle.

the

Commission

subjects

its

approval of the PPA to certain conditions, as set forth below in
Section III.G.
Subject to these conditions, the Commission finds and

concludes that Maui Electric's purchased power arrangements under
the PPA, pursuant to which Maui Electric will dispatch energy on
an availability basis from Kahana Solar and pay Lump Sum Payments

to

Kahana

Solar,

are

prudent

and

and approves it as such.
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in

the

public

interest.

G.

Conditions to Approval

As
benefits

discussed above.

expected to
several

retains

notwithstanding the
from the

result

about

concerns

net

Commission

the

Project,

Consequently,

Project,

the

overall

the Commission finds it reasonable and in the public interest to
impose the following conditions to approval of the PPA, many of

which

with

overlap

Maui

Specifically,

proposed by

those

Electric shall

Consumer

Advocate.

comply with the

following

the

filing requirements:

calendar month
Maui

Beginning with the first full

Monthly Reporting.

1.

Electric

following the

in-service date

hourly

file

shall

of

the

Project,

dispatch.

commitment.

and curtailment data for the Project and all other Maui Electric
and IPP units on the system.

Maui Electric shall include in this

filing a qualitative description of how each project is being used

and dispatched in a manner that maximizes the benefits to customers

(i.e.,

how

fossil

unit

fuel

dispatch

has

been

reduced.

associated fuel savings. early and/or on-schedule retirements of
fossil

fuel

reduced

The

monthly

etc.).

savings.
Docket

generators.

No.

2011-0206

and

may

GHG

report
be

reports therein.
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shall

consolidated

customer bill
be

filed

with

in

other

The Commission continues to expect that Maui Electric's

curtailment

of

before

occur

will

generation

fuel

fossil

curtailment of must-take, as-available renewable resources.294
Reporting of missed Guaranteed Project Milestones.

2.

Within twenty-five
Maui

shall

Electric

days of any missed Project Milestones,

(25)

file

(1) the Milestone missed;

in

this

docket

a

of:

report

(2) the reason(s) why the Milestone was

missed; and (3) measures Maui Electric believes will address the
delay, including preventing similar delays for the same or other

projects in the future.
Maui Electric shall

End-of-Life Treatment Plan.

3.

submit a comprehensive end-of-life treatment plan for the Project

with the Commission within five
Decision and Order.

Kahana

condition

years of the date of this

While the Settlement Agreement provides that

Solar shall be
plan,"

decommissioning

(5)

responsible

the

for developing a

Commission

clarifies

of approval applies to Maui Electric as

responsible

for

submitting

the

end-of-life

"detailed

that

this

the entity

treatment

plan

to

the Commission.

4.

Continued Community Outreach.

Maui Electric and

Kahana Solar shall continue to provide outreach efforts to keep

294see HRS § 269-6(b); and In re Hawaii Elec. Light Co., Inc.,
30088,
No.
Docket
No.
2011-0040,
Decision
and
Order
filed December 30, 2011 {"Order No. 30088"), at 42.
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the

local

including

community

updates

opportunities

for

apprised

and

any

of

the

changes,

status

as

members

community

of

the

as

well

engagement

provide

to

Project,

input,

ask questions, and raise concerns with the Project.

5.

Improvements to GHG Analyses.

work with interested stakeholders to

Maui Electric shall

improve

the process and

assumptions that might be used to evaluate GHG impacts associated

with future projects and operations in a consistent. objective.
and transparent manner, including but not limited to considering
additional safeguards to minimize data discrepancies and better
ensure expedient and accurate analyses.

In addition to providing assurances regarding Project
developments and appropriate accountability, the above conditions

are expected to provide additional benefits by informing other

projects, related investigative and planning dockets, and future
procurement efforts.
Regarding

the

Consumer

Advocate's

other

proposed

conditions, which are not adopted above, the Commission explains:
Requiring Kahana Solar to file invoices related to the
Project and income statements or results of operations related to

the PPA.

The Consumer Advocate has proposed a similar condition

in prior proceedings involving the Stage 1 RFP PPAs, and older
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renewable PPAs. ^95

In support of its proposed condition in this

proceeding, the Consumer Advocate states that it will "help the

Commission

and

Consumer Advocate

evaluating the

in

Project's

"296

actual results to the pro forma information . .

In the Stage 1 RFP PPA dockets, the Commission declined
to

the

adopt

(1) the

Consumer Advocate's

Renewable

Distributed

proposed

Generation

condition because:

model

PPA

does

not

contain a curtailment seniority provision, nor is it expected to
impact curtailment of existing renewable IPPs;

(2) the nature of

Stage 1 and 2 RFP procurement process has provided a number of

safeguards,

such

as

Commission

and

stakeholder

review.

competitive bidding, and 10 oversight; and (3) when reviewing the
reasonableness

of the

Project,

the Commission considered many

other factors in addition to Project cost, including customer bill

savings, reducing fossil fuel consumption, reducing GHG emissions.
and grid services.29’
While

the

Commission appreciates

the

spirit

of

the

Consumer Advocate's request, for the reasons stated above and in

295see Docket Nos. 2019-0050, 2018-0436, 2018-0435, 2018-0434,
2018-0433, 2018-0432, 2018-0431, and 2018-0430 (collectively
"Stage 1 PPA Dockets"); see also Docket Nos. 2017-0443, 2017-0018,
2015-0331, 2015-0225, and 2015-0224.
296CA Post-Hearing Brief at 5-6.

Docket No. 2018-0434,
297see
e.g.,
No. 36232, filed March 25, 2019, at 76-79.
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Decision

and

Order

similar proceedings.

after considering the record as a whole.

the Commission is not persuaded that the disclosure of the Project

invoices and Kahana Solar's income statements is warranted under
these

circumstances

therefore,

and.

declines

to

the

adopt

Consumer Advocate's proposed condition at this time.
Requiring b idders

to

future procurement processes.

file

pro

forma

information

in

The Commission observes that it

ordered Maui Electric to omit this requirement as part of the

procurement process

in Docket No.

2017-0352.298

In so doing.

the Commission stated that "[t]o the extent the [Cjommission or
the Consumer Advocate require the underlying cost assumptions of
a particular project. the

may

request

this

[C]ommission or the Consumer Advocate

information

during

review

of

the

subsequent PPA. "299

Upon reviewing this

request

in the

context of

this

proceeding, the Commission observes that it does not pertain to

the Consumer Advocate's finding of overall reasonableness of the

PPA, but rather,

"relates to future procurement processes!.] "300

Accordingly, the Commission declines to adopt this as a specific

29Border No. 36356 at 25-26 (directing the Hawaiian Electric
Companies to remove the requirement that bidders provide pro forma
information as a requirement of the Phase 2 RFPs).
2990rder No. 36356 at 26.
300CA Post-Hearing Brief at 7.
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condition of approval under the circumstances, but may re-examine
it in future procurement processes.

Requiring all

environmental assessments necessary to

establishing a baseline for the site condition be completed, and a

preliminary
before

the

methodology

breaking ground on the

Commission

As

Project.

Electric

Maui

requiring

is

remediation

site

for

be

developed.

discussed above.
to

submit

a

comprehensive end-of-life treatment plan for the Project within

five years of this Decision and Order.

This

is expected to

incorporate Kahana Solar's detailed decommissioning plan for the

restoration"
in

will

which

Project,

place[.]

and
"301

include

"comply

Further,

with

information
any

under

regarding

environmental

the

Settlement

laws

"land

then

Agreement,

these commitments will be supported by a "security or corporate

parent guaranty[.] "302
This

help

address

the

Consumer

regarding site restoration following the

concerns
result.

should

Advocate's
PPA.

As a

the Commission declines to adopt the Consumer Advocate's

proposed condition under these circumstances.

3oiSettlement Agreement at 2.
302settlement Agreement at 2.
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H.

The Power Purchase Adjustment Clause
Given the Commission’s overall

the

Commission

recover

the

likewise

approves

non-energy payments

Maui

approval of the PPA,
Electric's

under the

PPA,

request

to

including the

through the PPAC,

Lump Sum Payments and related revenue taxes,

This is

to the extent such costs are not included in base rates.

consistent with HAR § 6-60-6(2), which authorizes the pass through
of purchased energy charges through an electric utility’s PPAC;

and with HRS § 269-16.22, which requires the pass through of power

purchase costs through an automatic adjustment surcharge.
However, the Commission conditions approval of recovery
of

the

non-energy payments

under

the

PPA

through

the

PPAC,

as follows;

1.
the

PPA) ,

As discussed above, in Section III.D.l.b (Nature of

to

the

extent

"Daily

Delay

Damages,"

"Termination Damages," or other revenues or benefits are paid to
Maui Electric prior to Commercial Operations,

such revenues or

benefits paid to Maui Electric shall be returned to Maui Electric's
ratepayers through the PPAC; and

2.

Recovery of the Lump Sum Payment through the PPAC

shall be limited to the Lump Sum Payment net of Force Majeure

adjustments or any offset due to liquidated damages.

2020-0142
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I.
Accountinq and Ratemaking Treatment

Maui Electric states that that it may be required to

consolidate Kahana Solar on its financial statements if the PPA is
considered a "variable interest" in Kahana Solar according to the

[FASB ASC 810] . "303

This could "have uncertain impacts on the

assessments of investors and/or credit rating agencies on the risks
associated with the PPA and Maui Electric's creditworthiness.

However,

according

to Maui

Electric's preliminary evaluation,

it does not appear that consolidation under FASB ASC 810 will be
required.

Maui Electric states that it will perform another

evaluation

"when

and

thereafter

"on

Commission
an

on-going

approval
basis[,1"

received[,]"

is

as

required

by

FASB ASC 810.306

This information appears to be purely informational at
this time and does not warrant any specific Commission action.

In

the

event

Maui

Electric

determines

303Application at 24-25.
^o^Application at 25.
305Application at 25.
306Application at 25.
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that

it

is

required

to consolidate Kahana Solar on its financial statements, it shall

notify the Commission and the Consumer Advocate.3°''

Under FASB ASC 842, Maui Electric believes that it will
be required to record the BESS component of the Project as a lease.

which will require the recording of a "right-of-use asset and lease
liability" on Maui Electric's financial statements. 308

purposes.

such

"straight-lined"

lease

expenses

expenses

would

throughout

the

be

term

For GAAP

recorded

of

the

as

lease;

however, for ratemaking purposes, Maui Electric requests approval

to record the actual payments made under the PPA as purchase power
expenses, with the difference between actual payments and the lease
expense reflected as a regulatory asset/liability for the Term of

the PPA.309

In its Post-Hearing Brief, the Consumer Advocate notes
that "[t]he proposed ratemaking treatment appears consistent with
prior approved PPAs, and the Consumer Advocate does not object to

the proposed ratemaking treatment at this time."3^0
The

Commission

notes

that

Maui

Electric's

proposed

ratemaking treatment is consistent with prior Stage 1 and Stage 2

30'^C.f. CA Post-Hearing Brief at 11-12.

308Appiication at 26.
309Application at 26.

310CA Post-Hearing Brief at 12.
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RFP projects, and that, to date, it has not reported that it has
been required to consolidate a project developer onto its financial

statements, pursuant to FASB ASC 810.

on

Based

Maui Electric

above.

the

has met

its

Commission

the

finds

that

burden of proof in support of its

proposed accounting and ratemaking treatment for the purchased

power expense under the PPA.

J.

Hawaii's Energy Policy Statutes
The State of Hawaii has adopted several energy policies

requiring

and/or

encouraging

reduction

in

the

utilization

of

fossil fuels in statutes that directly pertain to the regulation

of public utilities.

1.

Contribution to State Energy Goals (RPS)
The

Commission

notes Maui

Electric's

statement that

"[t]he renewable energy to be purchased from the Facility pursuant
to the PPA will assist Maui Electric in achieving the State of
Hawaii's

RPS

goals. "311

The

Commission

also

notes

that

Maui Electric estimates that the Project could contribute up to

^i^Application at 11.
2020-0142

117

Exhibit 5
Page 120 of 129

6.48 percentage points towards its 2025 RPS and 0.74 percentage
points

towards

the

Hawaiian

Electric

Companies'

consolidated

2025 RPS.312

2.
HRS § 269-6

HRS § 269-6(b) provides, in relevant part:
The [Commission] shall consider the need to reduce
the State’s reliance on fossil fuels through energy
efficiency
and
increased
renewable
energy
generation in exercising its authority and duties
under this chapter.
In making determinations of
the reasonableness of the costs pertaining to
electric or gas utility system capital improvements
and operations, the [C]ommission shall explicitly
or
qualitatively,
quantitatively
consider,
reliance
on fossil
the effect of the State’s
fuels on:

(1)

Price volatility;

(2)

Export of funds for fuel imports;

(3)

Fuel supply reliability risk; and

(4)

Greenhouse gas emissions.

The Commission recognizes the importance of considering

the effects that Hawaii’s reliance on fossil fuels have on the
State’s economy and general welfare in making utility resource

planning, investment, and operation decisions.
duties

specified in HRS Chapter 269,

3i2Appiication at 11.
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In performing the

the Commission has been

diligent in implementing the State's energy policies and statutes.

giving deliberate weight to these provisions in the broader context
of the many other statutes and considerations necessary to regulate

and

provide

universal.

and

reliable.

affordable

access

to

essential electric utility services.

According to Maui Electric, the Project will provide a

hedge

against

fossil

fuel

price

volatility.

For

example.

Maui Electric states that its diesel fuel prices have fluctuated
in the past ten years from as low as approximately $52 per barrel

to as high as approximately $155 per barrel.

"As diesel prices

are typically expected to rise in the future and will likely be

volatile

as

conditions

change.

the

fixed

pricing

structure

attributable to the Project further isolates customers from the
impact of future fuel price fluctuations. "315

3i3Some of these broader considerations (such as monetary
costs) are obvious, while others are explicitly stated or implied
elsewhere in statutes, and/or specified in case law in which the
courts have set forth standards and interpretations regarding the
determination of just and reasonable rates, which collectively
include: reliability, affordability, fairness, provision of just
and reasonable compensation for utility investment, and provision
of just and reasonable rates to utility customers.
3i4Response to CA/MECO-IR-14.

3i5Response to CA/MECO-IR-14.
2020-0142
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According to the Updated GHG Analysis, approval of the
Project is estimated to result in a net reduction in GHG emissions

of 819,829 MT C02e based on Project operations and a net reduction

Relatedly,

of 754,510 MT CO2e over the Project's lifecycle.

Maui Electric estimates "that the Facility has the potential to

displace about 1,888,548 barrels of fossil fuel over the term of
the PPA."31’

Based on the above estimates, the Commission concludes
that

fuel

consumption

also

will

decrease

if

the

Project

is

approved, and that, as a result, the overall funds that would have

been

spent

for

fossil

fuel

will

imports

also

correspondingly decrease.
Furthermore, the Commission concludes that the reduction

of

fuel

consumption expected to

result

from approval

of

the

Project, along with the increased level of renewable energy that
will be utilized, will result in a reduced need for fossil fuel
supply and thus reduce fuel supply reliability risk.

Thus,

four specified

upon
criteria

consideration.

explicit
in

HRS

§

269-6(b)

weighing

(price

the

volatility.

export of funds for fuel imports, fuel supply reliability risk.

3i6Response to WMPA-MECO-IR-25 (May 12,
Attachment 1 at 6 (Updated GHG Analysis at 4).

2021

Supplement),

31‘^Application at 4-5. See also Application, Exhibit 3 at 3-4.
2020-0142
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and GHG emissions), the Commission finds the PPA to be reasonable

and in the public interest.

K.

Remainder of Proceeding

As

noted

above.

Maui

Electric

requested

that

the

Commission issue two separate decisions and orders in this docket.

the first decision approving the PPA-Related Requests, which are
the

subject

of

the

Commission's

discussion.

and

above.

the

second decision approving the Interconnection-Related Requests.
Pursuant

to

Order

the

Commission

bifurcated

from

requests

PPA-related

Electric's

Maui

37603,

No.

its

Interconnection-Related requests.
Regarding

Interconnection-Related

its

Requests,

Maui Electric explained that it agreed with Kahana Solar to execute

the PPA prior to the completion of the

IRS

for the Project,

in order "[t]o ensure the Project is completed in a timely manner
and to preserve the Seller's ability to seek the federal investment

tax credits that began to phase out in 2019, and are scheduled to
expire

in

2022,

but

which

can be

safe

3i8See Application at 5-7.
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harbored and

claimed

"319

after 2022 .

Maui Electric states that it will file an

amendment to the PPA based on the IRS results.
As such, upon Maui Electric's filing of an amendment to
the PPA based on the IRS results.

in

schedule

procedural

this

the Commission will issue a

docket

to

govern

its

review

of

Maui Electric's Interconnection-Related Requests (Issue 4).

IV.
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the foregoing, subject to the conditions set

forth in Section III.G above, the Commission finds:

1.

Maui Electric has met its burden of proof in support

of its request for approval of the PPA between Maui Electric and

Kahana

Solar,

dated September

3,

2020.

In

support

thereof,

the Commission further finds:

A.

The purchased power arrangements under the

PPA, pursuant to which Maui Electric will dispatch energy on an

availability

basis

from

Kahana

Solar,

including

the

Lump Sum Payment to be paid to Kahana Solar, are prudent and in
the public interest;

3i9Application at 21.
320Appiication at 21-22.
2020-0142
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Maui Electric has met its burden of proof in support

2.

of its request to include all non-energy payments under the PPA,
including

Lump

the

through the PPAC,

Payment

Sum

related

and

revenue

taxes.

to the extent such costs are not included in

base rates; and

3.

■ Maui Electric has met its burden of proof in support

of its request for its proposed accounting and ratemaking treatment

for the purchased power expenses under the PPA.

V.
ORDERS

THE COMMISSION ORDERS:

1.

Subj ect

to

the

conditions

set

forth

in

Sections III.G, the Commission approves:
A.

PPA

The

between

Electric

Maui

and

Kahana Solar, dated September 3, 2020;
B.

Electric's

Maui

request

include

to

all

non-energy payments under the PPA, including the Lump Sum Payments

(as defined in the PPA)

and related revenue taxes,

through the

PPAC, to the extent such costs are not included in base rates; and
C.

ratemaking

Maui

treatment

for

Electric's
its

purchased

the PPA.

2020-0142
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power

accounting

expenses

and

under

2.

After Maui Electric files an amendment to the PPA

based on its IRS results, the Commission will issue a procedural
schedule in this docket to govern its review of Maui Electric's

Interconnection-Related Requests, as needed.

3.

The Joint Motion for Withdrawal is granted.

DONE at Honolulu, Hawaii

November 19, 2021

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

APPROVED AS TO FORM:

Mark Kaetsu
Commission Counsel
2020-0142.l]k

2020-0142
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CERTIFICATE OF SERVICE

Pursuant to Order No.

served

on

the

date

it

was

37043,

uploaded

the foregoing Order was

to

the

Public

Utilities

Commission's Document Management System and served through the
Document Management System's electronic Distribution List.
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FILED
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)
MAUI ELECTRIC COMPANY, LIMITED

For Approval of Power Purchase
Agreement for Renewable
Dispatchable Generation with
Kamaole Solar LLC.

)
)
)
)
)
)
)
)

DOCKET NO. 2021-0026

DECISION AND ORDER NO.

37965

DECISION AND ORDER
By

this

Decision

and

Order,

the

Public

Utilities

Commission ("Commission") approves, subject to certain conditions:
(1) the Power Purchase Agreement ("PPA") between MECO and Kamaole,
for a 40-megawatt

("MW") photovoltaic

system paired with four-hour, 40 MW,

160 MW-hour ("MWh")

dated December 23,
("PV")

2020,

lithium-ion battery energy storage system ("BESS") to be located

on land owned by Haleakala Ranch Company in South Kihei on the
island of Maui ("Project" or "Facility"); and (2) MECO's request

iThe Parties are MAUI ELECTRIC COMPANY, LIMITED ("MECO" or
CONSUMER
"Company")
and
the
DIVISION
OF
ADVOCACY
("Consumer Advocate"),
an
ex
officio
party
pursuant
to
Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii Administrative
Rules ("HAR") § 16-601-62(a).

Kamaole Solar LLC ("Kamaole" or "Seller") was admitted as a
participant by Order No. 37713, "Adopting a Procedural Order to
Govern the PPA-Related Requests and Addressing Other Matters,"
filed on April 6, 2021 ("Order No. 37713").
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to include all payments under the PPA,

(as

Payment

defined

in

the

revenue

taxes,

("PPAC"),

to the

related

and

PPA)

including the Lump Sum

through the Purchased Power Adjustment Clause

extent such costs are not included in base rates.

I.

BACKGROUND
A.

Procedural History

February

On

Commission

requesting

the subject PPA,^

the
as

approval

Exhibit

5,

of.

among

an

Application

other

matters.

A greenhouse gas ("GHG") emissions analysis for

("GHG Analysis")

Project

filed

MECO

2021,

16,

was

and

attached to

is

prepared

by

Application

the

consultant.

MECO's

Ramboll US Corporation ("Ramboll").
On March 5, 2021, Kamaole filed a "Motion to Participate?

Affidavit

of

Andrew

Hope;

and

Certificate

of

Service"

("Motion to Participate").

On April 6, 2021, the Commission filed Order No. 37713,
which,

among

Participate,

other

things.

(1)

granted

Kamaole's

Motion

to

(2) approved MECO's request to bifurcate its requests

Verification,
Exhibits
1-9?
2"[MECO's]
Application;
2021
and Certificate of Service," filed on February 16,
("Application"), at 5-7, 20-21 & 33-36.
2021-0026
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related

to

the

PPA

from

its

other

requests

related

to

its proposed 69 kilovolt ("kV") overhead line extension requests.
and (3)

adopted a procedural order to govern MECO's PPA-related
In the procedural order, the Commission set forth the

requests

following issues to govern this proceeding:

1.

Whether MECO has met its burden of proof in support
of its request for approval of the PPA between MECO
and Kamaole, dated December 23, 2020, for a 40-MW
photovoltaic project coupled with a BESS proposed
to be located on land owned by Haleakala Ranch
Company in South Kihei on the island of Maui.

a.

Whether MECO's purchased power arrangements
under the PPA, pursuant to which MECO will
dispatch energy on an availability basis from
Kamaole, including the Lump Sum Payments to be
paid to Kamaole, are prudent and in the
public interest with explicit consideration
under HRS § 269-6, of the effect of the State's
reliance on fossil fuels on price volatility,
export
of
funds
for
fuel
imports,
fuel supply reliability risk, and greenhouse
gas emissions.

2-

Whether MECO has met its burden of proof in support
of its request to include all other payments for
energy and non-energy under the PPA, including the
Lump Sum Pa^Tiient
(as defined in the PPA) ,
and related revenue taxes, through the PPAC, to the
extent such costs are not included in base rates.

3.

Whether MECO has met its burden of proof in support
of its request for its proposed accounting and
ratemaking treatment for the purchased power
expenses under the PPA; and

4.

Whether it is in the public interest for the 69 kV
line extension, required to interconnect the
Project to MECO's system, to be constructed above

^Order No. 37713 at 23-24,
2021-0026
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the
surface
of
the
HRS § 269-27.6<a) . [<J

ground

pursuant

to

Kamaole's participation in this proceeding is limited to

Issue Nos. 1 (including sub-part a) and 4.^

April

On

2021,

8,

the

Commission

filed

Protective Order No. 37718 to govern the production and exchange
of confidential information in this docket.

July

On

29r

2021,

discovery,

following

the Consumer Advocate filed its Statement of Position.®
On

August

12,

MECO

2021,

and

Kamaole

filed

their

Reply Statements of Position."^

B.
Parties to the PPA
MECO is a public utility that provides electric service

to the islands of Maui, Molokai, and Lanai.®

^Order No. 37713 at 15-16.

®Order No. 37713 at 23.
®"Division of Consumer Advocacy^s Statement of Position,"
filed on July 29, 2021 ("CA SOP").

■^"[MECO's]
Service," filed
Reply Statement
August 12, 2021

Reply Statement of Position; and Certificate of
on August 12, 2021 ("MECO Reply"); "[Kamaole's]
of Position; and Certificate of Service," filed on
("Kamaole Reply").

®Application at 7-8.
2021-0026
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Kamaole, a Delaware limited liability company registered
to do business in Hawaiir is organized for the sole purpose of

developing,

financing.

Project.®

Briefly
that

reflects

constructing,

it

Kamaole Solar Holdings,

("PRI")

Karaaole's

summarized,

and operating

owning

ownership

wholly-owned

structure

subsidiary

is

a

LLC,

includes Potentia Renewables

and Peg Gen Holdings,

LLC

("PGH")

the

of

Inc.

as parent companies.

and Kamaole's ultimate parent company is Power Corporation of
Canada.

solar energy

PRI

owns

projects

Dominican Republic.

in

over

operates

and

Canada,

the

310

United

MW

of

States,

wind

and

and

the

PGH has over 400 MW of renewable generation

and energy storage projects under development in various parts of

the United States,

and has experience in implementing projects

from development, financing, construction and operations for over

7 gigawatts of new capacity.

^Application at 19.
^^Application at 19; see "Letter From: K. Katsura To:
Kamaole Solar PPA;
Commission Re: Docket No, 2021-0026
Transfer of Ownership," filed on April 9, 2021, Attachment 1
(ownership structure as of Feb. 12, 2021).
^^Application at 19.
^^Application at 19-20.

2021-0026
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c.
Proposed Project

Pursuant to the PPA, Kamaole will develop,

construct,

own, and operate the proposed Facility, including all Seller-owned

interconnection

facilities

all

and

other

equipment,

devices.

associated appurtenances owned, controlled, operated, and managed

MECO represents that the Facility is capable of

by Seller.

generating up to 141,292 MWh per year, equivalent to the power
used in 23,500 homes.
The Facility is proposed to be located on approximately

320 acres of primarily agricultural land (classified as "E" by the
University

of

Hawaii,

Study

Land

Bureau)

owned

by

the

Haleakala Ranch Company, and will be approximately 0,6 to 0.7 miles

from the closest residential community.
The Facility will consist of approximately 124,000 to

191,820 high efficiency solar PV modules mounted on
14,920 trackers and sixteen (16) 3.8 MW inverters.’^®

^^Application at 20.
^^Application at 2 & 21.
^^Application at 20.
^^Application at 21.

2021-0026
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9,645 to

The

Facility will

Kealahou-Auwahi 69 kV line.^^

will

be

determined by

the

interconnect with MECO's

existing

The details of the interconnection

Interconnection Requirements Study

("IRS") .10

According

Operations

Date

of

to

the

the

Project is

PPA,

the

Guaranteed

Commercial

2023

("GOOD") .19

April

30^

However, according to a Project Update filed on August 25, 2021,

MECO states the GOOD is now August 7, 2023, "due to the late start

of the [P] roject. "20

MECO states that it and "Kamaole have been

discussing the COD and hope to pull in the COD through early
engineering.

Early engineering letter agreement has been executed

^‘^Application at 23,

i^Application at 23-24.
i^Application, Exhibit 1 at 322 (Attachment K).

-^"Letter From: R. Matsushima To: Commission Re: Docket
Kamaole Solar PPA; Project Update," filed on
No. 2021-0026
August 25, 2021 ("August 25, 2021 Project Update"), Exhibit lb.
This is the second notice of a projected delay in the
Project's GCOD.

According to a Project Update filed on June 23, 2021,
MECO stated that, based on the preliminary facility study,
the GCOD was delayed to July 6, 2023. "Letter From: R, Matsushima
To: Commission Re: Docket No. 2021-0026 - Kamaole Solar PPA;
Project Update," filed on June 23, 2021, Exhibit lb. The latest
schedule in the same preliminary facility study now reflects a
August 25, 2021 Project Update,
GOOD of August 7, 2023.
Exhibit lb.
2021-0026
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to allow for engineering prior to the completion of the preliminary

[facility study]. "21
Kamaole

Commercial

represents

Operations

Date,

and

the

warrants

that,

as

Facility will be a

of

the

qualified

renewable resource under the State's Renewable Portfolio Standards
("RPS"),

and,

absent any

changes in law.

any and all energy

delivered by Kamaole to MECO will meet the definition of "renewable
electrical energy" or "renewable energy. "22

MECO states that the "key benefit" of the Facility and

PPA is:
[T]he Company will be able to utilize renewable
energy produced by the Facility during periods of
system demand, outside of PV production hours.
Having the PV system paired with the BESS adds
significant value to the Facility by allowing the
energy produced during the day that cannot be
readily accepted by the Company to be stored and
dispatched to the Company's system at future times
of higher customer demand, which is more beneficial
to the Company's system than past projects that
required instantaneous use of energy produced.
The BESS energy
supplements
the
PV
energy
in meeting the Company's dispatch and thereby
reduces volatility and variability of the PV energy
resource,
allowing
the
Facility
to
be
semi-dispatchable and able to contribute to
reserves. The storage allows the PV energy to be
shifted to periods of peak energy demand, and other
non-solar periods, that could otherwise require
fossil generation to meet.
The charged storage
contributes to the primary frequency response of

^^August 25, 2021 Project Update, Exhibit lb.
^^Application at 21 (referring to HRS § 269-91).
2021-0026
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the Facility, and can assist in grid stabilization
subject to discharge limits,
MECO estimates that, "as a result of the PPA, a typical

residential [MECO] customer consuming 500 kilowatt-hours ("kWh*')

per month could save approximately $3.42 per month on average over

the course of the term of the PPA. «24

MECO represents that the

Facility is expected to increase MECO's 2025 RPS by up to 11.87

percentage points and increase the Hawaiian Electric Companies / 25
consolidated 2025 RPS by up to 1.35 percentage points.2®

D.

Material Terms of the PPA
The PPA is attached as Exhibit 1 to MECO's Application.

The material terms of the PPA are set forth below.

In general.

MECO states that "[sjpecific terms and conditions of the PPA were

negotiated at arms-length and contain indemnification, insurance,
and other provisions that will serve to protect the Company and

^^Application at 22.

^^Application at 4.

25«rhe "Hawaiian Electric Companies" refers collectively to
MECO, Hawaiian Electric Company, Inc., and Hawaii Electric Light
Co., Inc.
^^Application at 4.

2021-0026

9

Exhibit 6
Page 12 of 101

its customers from certain risks associated with interconnecting
the PV plus storage Facility."27

Term:

Initial

The

Term

the

of

is

PPA

twenty-five (25> years following the Commercial Operations Date
("Term").

The PPA automatically te2nninates upon expiration of

the Term,

Commission Approval and Associated Termination Rights:
MECO and Kamaole are required to use "good faith efforts to obtain,

as soon as practicable," a Commission order approving the PPA
within twelve (12) months of the Application submission date to

the

Date") .29

Submission

("Application

Commission

If

a

satisfactory Commission order approving the PPA is not issued
within those twelve months, or within a longer period as agreed to

by

MECO

and

Kamaole,

either

party

to

the

PPA

may.

within one-hundred-eighty (180) days of such date, issue written
notice declaring the PPA null and void,^®

If
appealed,
obtained

a Commission

approval

order is

but

then

and a non-appealable Commission approval order is not

within

twenty-four

(24)

^’Application at 10,
^^Application, Exhibit 4 at 3,
^^Application, Exhibit 4 at 3.

^OApplication, Exhibit 4 at 3,
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months

of

the

Application Submission Date, or within a longer period as MECO and
Kamaole may agree to ("PUC Order Appeal Period"), then either party
may, by written notice delivered within ninety (30) days of the

expiration of the PUC Order Appeal Period, declare the PPA null
and void.^^
MECO

Commission

the

clarifies

approval

Project's

"were

schedule.

it

that

based
on,

based

the

Parties'

timeframes

its

things,

other

among
desire

to

for

meet

the

Guaranteed Conimercial Operations Date, and the Project's need to

move

forward as expeditiously as possible to

safe harbor the

However, in the event

federal Investment Tax Credit ('ITC').

Kamaole "is unable to safe harbor the ITC and the PPA is not
declared

null

and

void

pursuant

to

the

terms

of

the

PPA,

the contract price negotiated in the PPA will not be increased or
subject to adjustment."33

Company Right to Declare the PPA Null and Void Prior to

Effective Date: MECO may declare the PPA null and void prior to
the Effective Date for the following reasons:

Seller implements material changes in the
a.
type
of,
or performance
specifications
of.
the equipment that affects the results of the IRS

^^Application, Exhibit 4 at 3; see also PPA § 12.6(b).
32App 11 ca t i on, Exhibit 4 at 4.

^^Application, Exhibit 4 at 4.
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or project
the Company.

without

schedule

the

consent

of

Seller is in breach of Section 22.2(c) or
b.
of
the PPA requiring Seller to have
22.2(d)
and
Rights
Land
certain
obtained
or the provisions of
Gove rnmen tai App rovals,
Interconnection
(Company-Owned
G
Attachment
requiring
the
payment
by Seller to
Facilities)
amounts
for
Company
of
certain
specified
interconnection facilities c.
Seller, after making payment for the
interconnection facilities, requests in writing
otherwise
delay
the
stop
or
that
Company
which
Company
received
performance of work for
such payment.
d.
The IRS Letter Agreement is terminated
prior to the completion of the [IRS] . [3*]

Pricing;

The payment structure is comprised of a monthly

lump sum payment ("Lump Sum Payment"), which will be made by MECO

to Kamaole in exchange for the right to dispatch the Facility's
energy

production

subject

to

agreed-upon

certain

In

performance

particular.

there

are

metrics

("Performance Metrics")

separate

Performance Metrics for the PV system and the BESS,

which

intended

are

assurance

"to

provide

the

Company

with

that the Facility will be available and perforin as

required[.]

"In the event that the Seller fails to achieve one

^^Application, Exhibit 4 at 4 (citing PPA § 12.5).
35See Application, Exhibit 4 at 2.
^^Application, Exhibit 4 at 5.
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or

more

of

the

Performance

Metrics,"

liquidated

damages

("Liquidated Damages") are assessed, which have the potential to
reduce the Lump Sum Payment to zero if the Facility is "completely
unavailable" or otherwise "underperforming in other aspects as

measured by the Performance Metrics."^7

In general, this payment model "provides a contractual
vehicle to integrate more renewable energy, provides flexibility
on

the

Companies'

uncertainty risks . .

and

grids.

addresses

curtailment

«38

The Lump Sum Payment "is made in exchange for the right

to dispatch the Facility's energy productionand is based on
the Facility's Net Energy Potential ("NEP"), which represents "the

theoretical annual energy delivery of the Facility's PV System to
the Point of Interconnection assuming 'typical' availability and
'representative'

meteorological conditions at the site,

with a

probability of exceedance of 95%.
The Lump Sum Payment is expected to be adjusted "from

time to time as the MWh value assigned to the Facility's NEP is

^‘^Application, Exhibit 4 at 5.
^^Application, Exhibit 4 at 2.

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 6-7.
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reassessed as provided in the PPA[,] //•41 but will be "made on the

basis of the 'Unit Price^ of $0.0815 per kWh of NEP, as specified

in the PPA."42

The PPA does not provide for an energy payment of

any kind.^^

Liquidated Damages: If the Facility fails to satisfy one
or

more

of

the

Performance

Metrics,

as

described

below,

Liquidated Damages will be assessed against the Lump Sura Payment,

and "[t]he Lump Sum Payment, as affected by the availability of

the Facility and other Performance Metrics, has the potential to

be reduced down to zero if the Facility is completely unavailable
or if

the Facility is available but underperforming in other

aspects as measured by the Performance Metrics.
As set forth in the PPA, to provide MECO with reasonable
assurances that the Facility will be available and perform as

required, the following Performance Metrics are utilized:

1.

The

PV

System

Equivalent

Availability

Factor

("EAF") Performance Metric is used to evaluate the availability of

the PV System for dispatch by the Company?

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 7.

^^Application, Exhibit 4 at 7.
^^Application, Exhibit 4 at 5.
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2.

The

Performance

Guaranteed

Ratio

("GPR")

Performance Metric is used to evaluate the efficiency of the
PV System;
3»

The BESS Capacity Performance Metric is used to

confirm the capability of the BESS to discharge as required by the

terms of the PPA;

4.

The

BESS

EAF

Metric

Performance

is

used

to

determine whether the BESS is meeting its expected availability;

5.

The BESS Equivalent Forced Outage Factor

Metric

Performance

is

used

to

whether

evaluate

the

("EFOF")

BESS

is

experiencing excessive unplanned outages; and

6.
Metric is

The BESS Round Trip Efficiency ("RTE") Performance

used to determine the energy storage efficiency of
-o

the BESS.•<5

In the event that the Seller fails to achieve one or
more of the Performance Metrics,

there is a liquidated damage

amount that is associated with such failure.
relating

to

the

BESS

are

calculated

on

Liquidated Damages
the

basis

of

the

BESS Allocated Portion of the Lump Sum Payment for an applicable

^^Application, Exhibit 4 at 5-6.
^^Application, Exhibit 4 at 6.
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three-month

period

(which

is

referred

to

in

the

PPA

as

a

"BESS Measurement Period")

Other

Adjustments

to

NEP

and

Lump

Sum

Payment:

The Lump Sum Payment may be adjusted based on the report of the
Project's NEP by an independent engineer ("IE") at the close of

Kamaole's construction financing, but before commercial operation
of the Facility.^®

MECO will receive a copy of the report of

the IE ("IE Energy Assessment Report")

that is provided to the

financing parties as part of their standard due diligence prior to

financial closing, which will include a NEP estimate.^®

"If the

NEP estimate in the IE Energy Assessment Report is equal to or

greater than the NEP estimate provided in Seller's [Request for

Proposal ('RFP')] Response, the Lump Sum Payment specified in this
Application

will

apply

for

the

first

15

months

following

Commercial Operations.
"However, if the NEP estimate in the IE Energy Assessment
Report is less than the NEP estimate in Seller's RFP Response,

the Seller may either declare the PPA null and void or accept the

^■’Application, Exhibit 4 at 6.
^^Application, Exhibit 4 at 8.

^^Application, Exhibit 4 at 8.
^^Application, Exhibit 4 at 8-9.
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IE Energy Assessment Report's NEP estimate. "51

If Kamaole accepts

the IE Energy Assessment Report's NEP estimate: (A) that estimate

is used to reduce the Lump Sum Payment based on the Unit Price
during

the

first

15

months

following Commercial

Operations;

and (B) Kamaole shall pay a one-time Liquidated Damages amount
calculated on the basis of $10/MWh of the differential between the

two NEP estimates,
Hawaii Tax Credit Pass Through: Kamaole is required to

"use commercially reasonable efforts" to apply for and obtain the

"maximum

available

Hawai'i

Income Tax Credit"

and pass

reasonably

Technologies

Renewable
through any

obtained to MECO "for the benefit of its customers. "53

Energy
credits

"If Seller

fails to apply for and to use commercially reasonable efforts to
obtain the maximum reasonably available [tax credits]," then MECO

"will be entitled to liquidated damages in an amount equal to
$150,000 per MW of

Contract

Capacity. « 54

MECO acknowledges.

however, that the likelihood of Kamaole obtaining Hawaii Renewable

Energy Technologies Income Tax Credits for this Project is not
high given that the "2020 Hawai'i State Legislature recently passed

^^Application, Exhibit 4 at 9,

52App 1 i c a t i on, Exhibit 4 at 9.

^^Application, Exhibit 4 at 7.

^^Application, Exhibit 4 at 7-8.
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S.B. No. 2820 S.D.2 H.D.2[] that will end the State tax credit for

utility scale solar energy projects-over 5 MW that require a [PPA]
to be approved by the Commission[.]
Right of First Negotiation to Purchase the Facility;

MECO shall have the right of first negotiation prior to the end of
the Term and option to purchase the Facility from Kamaole, and in
some circumstances, also have the right of first negotiation to

purchase the Facility if Kamaole wishes to assign its interest in

the Facility or effect a change of control.®® Additionally, ^'in the

event that Company is subject to consolidation under FASB ASC 810,
with respect to Seller and the Facility, in addition to such other
efforts

.

, to eliminate such accounting treatment,

[MECO and

Kamaole] shall effectuate a sale of the Facility to the Company."®’’
MECO clarifies that "[a]ny purchase of the Facility by

Company shall be subject to application to the Commission for
approval, and, prior to consummation, formal Commission approval

of such purchase. w58

Compliance

with

Laws

and

Regulations;

Kamaole

is

responsible for obtaining, at its expense, any and all necessary

Application, Exhibit 4 at 8 (footnote omitted).

^^Application, Exhibit 4 at 9.

^’’Application, Exhibit 4 at 9.
“^Application, Exhibit 4 at 10.
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government

permits.

construction

and

approvals.

operation

of

rights

land

and

"Prior

Facility

the

for

the

to

commencement of construction of the Company-Owned Interconnection
shall

Facilities,

Seller

government

approvals

and

ownership.

operation.

and

land

necessary

the

provide

rights

maintenance

of

for
the

permits,

construction.

Company-Owned

Interconnection Facilities.

Site Restoration: Pursuant to the PPA:
After termination of the PPA, or if the PPA is
declared null and void, upon Company's request,
Seller will, at its expense,
(1) remove all
Company-Owned
Interconnection
Facilities
and
Seller-Owned Interconnection Facilities from the
Land and recycle such Facilities to the fullest
extent possible, and (2) restore the Land to its
condition prior to construction.

Alternatively, MECO may elect to remove all or part of
the interconnection facilities because of operational concerns.
"in

case

which

Seller

will

reimburse

Company

for

the

cost

of removal.

Company Dispatch: MECO will have the contractual and

operational discretion to dispatch the Facility,

App 1 i ca t i on, Exhibit 4 at 10.
App lication. Exhibit 4 at 10.

^^Application, Exhibit 4 at 10.
^^Application, Exhibit 4 at 10.
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including the

PV system and BESS, in its preferred manner.

"This will enable

the Company to maximize the benefits of the Facility by giving

[the]

Company

[the]

flexibility

to

dispatch the

Facility

as

needed," thereby avoiding the need to use its conventional fossil

fuel units,

as well

as offset night-time customer demand and

perform grid stabilizing services.®^
Credit Assurance and Security; Kamaole is required to
post and maintain Development Period Security and Operating Period

Security, as provided in the PPA.^®
Guaranteed

Milestones

and

Commercial

Operation:

Kamaole must meet agreed-upon Guaranteed Project Milestones as set

forth in the PPA, and failure may result in daily delay damages

and potential termination of the PPA.®®
Community Outreach Plan: Kamaole was required to develop

and provide "a comprehensive community outreach and communications
plan prior to the Execution Date [of the PPA] that must be made
publicly available on Seller's project-specific website for the

Term of the PPA."®’

Kamaole

is also required to

^^Application, Exhibit 4 at 11.

^^Application, Exhibit 4 at 11.
^^Application, Exhibit 4 at 11.
^^Application, Exhibit 4 at 11.
^’Application, Exhibit 4 at 12.
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"work with

neighboring communities and stakeholders during all phases of the

Project . . . to provide them with information^ an opportunity to
engage

in

a

dialogue

about

concerns,

mitigation

measures,

and potential benefits of the Project, and to receive their written
unedited comments to be made a part of [the] Application.

68

II.
PARTIES' AND PARTICIPANTS' POSITIONS
A.

MECO

MECO provides a number of justifications in support of

its Application, including:

(1) both the PPA and the Project are

consistent with the Hawaiian Electric Companies' "(Power Supply
Improvement

Plan

('PSIP')]

Commission's Inclinations;

Update

Report:

December

2016"

and

(2) the Project was selected through a

competitive procurement process; (3) the PPA. is expected to provide

bill savings to MECO customers over the contract Term; (4) the PPA
will reduce customer exposure to fossil fuel price volatility;

(5) the Project is not expected to increase curtailment of existing
as-available renewable resources or impede consideration of new

renewable resources onto MECO's system; (6) the Project will help

meet

the

State's

energy

policy

objectives

and

^^Application,
Exhibit 4 at 12;
see id..
(Community Outreach Summary and Public Comments).
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RPS

goals;

Exhibit

8

(7) the Project will provide essential grid services as defined in

the Integrated Grid Planning process; (8) the Facility will reduce
fossil fuel consumption by MECO's generating units; and (9) the PPA
the Renewable Dispatchable Generation contracting

incorporates

mechanism that will improve the Company's ability to leverage
maximum value

and

from this

subsequent

resources?®

renewable

Each of these is discussed in further detail below.

states

MECO

that

the

and

PSIP

MECO's

is

PPA

the

Inclinations.

Commission's

with

"consistent

the

Hawaiian Electric Companies' PSIP objectives^ which set forth the
competitively procure

to

intention

Companies'

grid-scale

new

generation resources through detailed plans and actions for the

2017

years

consistent

MECO

to 2021.

further states

with the Commission's

that the

PPA is

which

"offered

Inclinations/

'perspectives on the vision, business strategies and regulatory

policy

changes

Companies'
state's

business

public

Hawaiian

lower-cost

to

required

Electric

and

seek

to
to

lower

“^OApplication at 12.
22
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higher
fuel

Electric]
and

the

urged

the

interests

[and]

’^Application at 3“5.
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[Hawaiian

goals [,]'

Companies

renewables

the

customers'

with

model

policy

align

penetrations

costs

in

of

existing

power plants."’^

In this regard, MECO maintains that the PPA "will

increase renewable energy generation on the system and decrease

the amount of fossil fuel consumption by existing power plants,

thereby lowering fossil fuel purchases!.] «72
Resu11 of Competitive Procurement.

MECO notes that the

Project "was selected through a competitive procurement process

for defined target quantities and operation dates. «73

For example,

for Maui, MECO "sought Proposals for the capability to provide
approximately

renewable

System.

295,000

dispatchable

MWh

per

year

generation

('MWh/year')

delivered

to

of
the

variable

Company's

This process enabled the Company to select the Project

(as part of a portfolio of projects)

to deliver the benefits

contemplated by the Stage 2 RFP at competitive pricing.
Savings for MECO's Customers.

Because the Unit Price of

the Project is fixed (and not tied to the price of fossil fuels.

which fluctuates in response to market forces), it is expected to

'^^Application at 9.

“^^Application at 9,
‘^^Application at 9.

As discussed in more detail
’’^Application, Exhibit 2 at 6.
this PPA
is
part
of
the
ITI.B,
below.
Section

in
Hawaiian Electric Companies'
grid-scale
solar
acquire
capacity services.

second round of procurement to
plus
storage generation
and

’’^Application at 9.
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result in lower effective rates to MECO's customers over the term

of the

PPAJ<

MECO estimates that,

as a result of the PPA,

a typical residential customer consuming 500 kWh per month of
electricity could save approximately $3.42 per month on average

Further, "[o]n a portfolio basis

during the term of the

with the other projects selected in the Company^s Stage 2 RFP
process on the island of Maui,

it is estimated that a typical

residential [MECO] customer consuming 500 kWh per month could save
on average approximately $1.45 per month[.]

Reduced Customer Exposure to

z^78

Fuel Price Volatility.

Relatedly, MECO asserts that the PPA reduces customer exposure to
volatility in fuel prices by: (1) de-linking the PPA pricing from
fossil

fuels

over

the

term of the

PPA;

and

(2)

adding more

renewable generation onto MECO's system that displaces fossil fuel

use.

As a

result,

"customers will not

be subject

to bill

increases with rises in the price of fossil fuel. **■80
MECO states that "[tihe renewable

Increase in RPS.

energy to be purchased from the Facility pursuant to the PPA will

'^^Application at 10-11.

"^“^Application at 11,
’^Application at 11.
’^Application at 12.

^^Application at 12.
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assist

[MECO]

in achieving the State of Hawai'i's RPS goals. "81

MECO estimates that the Facility can potentially contribute up to
11.87
and

points

percentage
1.35

percentage

points

towards

2025

Company's

the

towards

Electric

Hawaiian

the

RPS,

Companies' consolidated 2025 RPS.®^
Essential

Grid

Services.

MECO

that

states

"[tjhe

Project is advantageous due to the ability for the Company to

dispatch

the

Facility's

available

energy

in

real

time,

allowing the Facility to potentially contribute to many of the
grid services as proposed in the Integrated Grid Planning process []

synchronous

conventional

traditionally

provided

generation [. j

These grid services include "Regulating Reserve,

by

Primary Frequency Response, and Voltage Support. "84

able to dispatch energy from the Project

MECO will be

"outside

[of]

solar

production hours," which allows MECO to avoid the need to rely on

fossil fuel generation during these periods; further, the Project
can also be charged from the grid, which allows MECO "greater
flexibility and certainty in delivering necessary grid services. "85

^^Application at 11.

®2Application at 12.
^^Application at 9 (footnote omitted).

^^Application at 9.

^^Application at 9-10,
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Looking ahead,

"operate

in

MECO states that the Project can also

which

grid-forming mode.

system reliability in the future[,]

facilitates

maintaining

as the Company reduces or

eliminates use of fossil-fueled synchronous units. /fS6

In light of

the 25-year Term of the PPA, MECO submits that acquiring these
capabilities at this time is prudent,®’

Finally, MECO states that

the Project's stored energy can provide "black start capability.

supporting restoration of the grid after a system blackout and
thereby adding to grid resilience[.]

"88

Reduced Fossil Fuel Consumption.

MECO estimates that

the Project will avoid the following amounts of fossil fuels that
would

otherwise

be

used

in

its

generating

units

and

the

dispatchable generating units of its independent power producers
("IPPs"):
1,421

barrels

of

barrels

3,643,988

Ultra-Low

of

Diesel
Sulfur

Fuel

("Diesel");

Diesel

("ULSD");

and 355,166 barrels of biodiesel.®®
Reduction

in

GHG

Emissions.

According

to

the

GHG Analysis, the Project is estimated to produce a net reduction
in

GHG emissions

of

1,584,473 metric tons

®®Application at 10.

®’Application at 10.
®®Application at 10.

®®Application, Exhibit 3 at 3-4.
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of

carbon dioxide

equivalents ("MT COze") during the operation of the Project, and a

net reduction of 1,278,585 MT C02e over the Project's lifecycle.

MECO states that

Renewable Dispatchable Generation PPA.

"tt]he PPA was based on the model Renewable Dispatchable Generation

PPA filed with the Stage 2 RFP[,]" which has "[s]pecific terms and

insurance,

indemnification,

contain

[that]

conditions

and other provisions that will serve to protect the Company and

its customers from certain risks associated with interconnecting
the PV plus storage Facility. /Z91

"negotiated

significant

Further, MECO states that it
to

provisions

the

assess

Facility's

availability and performance throughout the term [of the PPA]" to
ensure the Facility performs as represented when dispatched.

B.
Consumer Advocate

The

Consumer

Advocate

recommends

approving

MECO's

PPA-related requests, subject to certain conditions.

In reaching

Advocate

considered:

recommendation.

this

(1) the

procurement

the

process;

Consumer

(2)

the

^^Application, Exhibit 5 at 6.
^^Application at 10.
^^Application at 10.
53CA SOP at 1-2 & 53.
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pricing.

bill

impacts.

and

net

benefits

associated

Project's

on

effect

the

PPA;

(3)

State'’ s

reliance

on

terms

the

community outreach; and

(4)

and conditions of the PPA;

the

with

(5)

fossil

the

fuels.

GHG emissions, and contribution to the State's

Although

raising

some

concerns

regarding

issues

discussed by the Independent Observer ("10")®® in its Maui Phase 2
RFP 10 Report,®® the reasonableness of the Lump Sum Payments,

the

lack

of

bill

near-term

savings

benefits,

the

PPA

being essentially a capacity contract, the length of the PPA term.
and

certain

ambiguities

in

MECO's

GHG

analysis,

the Consumer Advocate concludes that "there do[es] not appear to

be any 'fatal' flaws in the areas discussed above.
The

Consumer

Advocate

thus

recommends,

subject

to

certain conditions: (1) approving the PPA between MECO and Kamaole;

®^CA SOP at 13.

®®The IO is a third-party contracted to oversee the RFP process
to ensure that it is conducted by MECO fairly and in compliance
with applicable Commission orders and guidance.
®®See CA SOP at 14 & Attachment 1. The "10 Report" refers to
the report filed by the 10 regarding the Stage 2 RFP process. See
In re Hawaiian Elec. Co., Inc., Docket No. 2017-0352, Letter From:
K. Katsura To: Commission Re: Docket No. 2017-0352 - To Institute
a Proceeding Relating to a Competitive Bidding Process to Acquire
Dispatchable and Renewable Generation; "Phase 2 [10's] Report on
RFPs for Variable RDG on Maui," filed on October 21, 2020.
s'^CA SOP at 13-45.
®®CA SOP at 45.
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(2) finding that the purchased power arrangements in the PPA are

reasonable.

consideration of the

with explicit

effect on

the

State's reliance on fossil fuels on price volatility, export of

funds for fuel imports,

fuel supply reliability risk,

and GHG

emissions; (3) authorizing MECO to include all payments for energy

and non-energy under the PPA, including the Lump Sum Payments and
related revenue taxes, in MECO's PPAC to the extent such costs are

not included in MECO's base rates; and (4) approving the proposed

accounting

and

ratemaking

treatment

for

the

purchased power

expenses under the PPA.^°

However, the Consumer Advocate recommends the following

conditions be included in any approval granted by the Commission;

1.

Kamaole shall file copies of all invoices relating
to the engineering, procurement, construction,
and maintenance associated with the PPA no later
than sixty
(60)
days after the
Commercial
Operations Date, as well as its income statements
or results of operations related to the PPA that
will allow the Commission and Consumer Advocate to
evaluate the comparability of the Project's actual
results to the pro forma information;

2.

To the extent additional information is necessary
condition.
in
connection
with
the
above
the Consumer Advocate be allowed to issue IRs to
Kamaole as a participant in this proceeding;

3.

As it relates to future procurement processes,
bidders be required
to file the pro-forma
information related to their project, in addition
to copies of any supporting documentation (e.g.,
copies of leases, EPC contracts, etc.) - including

”CA SOP at 1-2 & 53.
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native files with formulas intact
their bid price;
4.

MECO shall file, within twenty-five (25) days of
Guaranteed
Project
Milestone,
any
missed
the reason(s)
why the
the milestone missed,
milestone was missed, as well as measures the
Company believes will address the delay including
preventing similar delays for the same or other
projects in the future;

5.

MECO shall file a monthly report containing hourly
commitment, dispatch, and curtailment data for the
Project and all other MECO and IPP units,
including
a
qualitative
description
of
how each project is being used and dispatched in an
efficient manner that maximizes the benefits to
customers (the Consumer Advocate notes that this
requirement
applies
to
existing
projects,
and should be filed in Docket No. 2011-0206 and may
be consolidated with other reports filed in
that Docket);

6.

All completed environmental assessments that will
be used to develop a detailed decommissioning plan
and methodology should be in place to determine if
the land has been restored to its condition prior
to the development and construction of the Project;

7.

Kamaole be required to develop a comprehensive
end-of-life management plan
for the Project
equipment, including whether the batteries and PV
panels can be repurposed, recycled, incinerated,
or taken to a landfill, and their respective costs,
and MECO should file this plan within five (5) years
of the date of the Decision and Order addressing
the PPA-related requests; and

8.

To increase accessibility and transparency with
regard to future outreach efforts, Kamaole be
required to offer both live in-person and virtual
testimony opportunities to be broadcast and
recorded, with a written record of questions and/or
comments of public outreach meetings.

^OOCA SOP at 46-50.
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The Consumer Advocate does not object to MECO's proposed

accounting and ratemaking treatment^ but asserts that,

"as the

Company conducted a preliminary evaluation, which considered the

PV system not to contain a lease, while the BESS was determined to
contain a lease, to the extent that there are any changes to that

determination, the Company should report such changes and any
associated

changes

the

to

regulatory

asset/liability

and

ratemaking treatment. «101

C.
Kamaole Reply

In its Reply,

Kamaole states it appreciates that the

Consumer Advocate supports approval of the Application and PPA,

subject to certain conditions, but objects to proposed conditions
Kamaole does not object to the

1 through 3, as set forth above.

Consumer Advocate's proposed conditions 4 through 7.

Regarding the Consumer Advocate's proposed conditions 1
and 2,

as set forth above,

Kamaole asserts that the Commission

should decline to adopt these two proposed conditions because:
(1) the Commission has rejected this recommendation in other PPA

lOiCA SOP at 52.
i^^Kamaole Reply at 2,
lo^Kamaole Reply at 2.
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requiring Kamaole to turn over invoices and income

(2)

dockets;

statement could subject Kamaole to potential competitive harm;
(3> proposed condition 1 would, in effect, improperly extend the

regulatory

process;

(4)

proposed

condition

2

would

add

an

additional IR period that has since been concluded in this part of
the

proceeding;

proposed

(5)

condition

2

would

subject

the

Project's costs to additional conditions and review that would

occur after approval of the PPA and after the construction of the
Project has been completed; and (6) proposed condition 2 would
create

uncertainty

regard

with

to

the

finality

of

the

PPA approval.
Kamaole

objects to

the Consumer

Advocate's

proposed

condition 3, as set forth above, because the Commission rejected
this proposed condition in other PPA dockets and there are "no new
circumstances" requiring the Commission to reverse its findings in

these other PPA dockets.^®®
Kamaole

does

not

object

to

the

Consumer Advocate's

proposed condition 6, as set forth above, but adds:

Decommissioning is expected to involve removal of
all equipment associated with the Project and
returning the area to substantially the same
condition as existed prior to Project development,
subject
to
input
from
the
landowner.
Seller's position is based on its understanding

lo^Kamaole Reply at 3-9.
^°®Kamaole Reply at 9-10.
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that this recommendation does not require that the
environmental assessments, which will be used to
develop a detailed decommissioning plan, must be in
place prior to the development and construction of
the Project
(except insofar as environmental
assessments will be used to establish a baseline
the
land
prior
for
the
condition
of
to construction) .
does

"generally"

Kamaole

object

not

Consumer Advocate's proposed condition 7,

as

the

to

set forth above.

and recommends that the Commission provide the option for Kamaole

to modify its end-of-life management plan during the period between
issuance

of

the

Commission

order

and decommissioning

of

the

Project, which would allow for plan modifications much closer to

the time of decommissioning. 107

Kamaole states this will allow it

to improve its end-of-life management plan based on advances in

recycling technology that may occur in the future,
identification

reuse

for

oppor tuni ties

of

as well as

in

Hawaii

or elsewhere.^®®
Kamaole does

proposed

condition

8,

not

as

object

to

forth

set

the

Consumer Advocate's

above.

but

states

that,

with regard to the Consumer Advocate's suggestion that there be a
written

record

of

questions

and/or

^®®Kamaole Reply at 12.
lO’Kamaole Reply at 12-13.
^°®Kamaole Reply at 13.
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comments

of

public

outreach

"actual

an

meetings,

transcription

verbatim

discussions at public meetings may be burdensome,

of

unwieldy and

otherwise problematic insofar as the meetings may involve lengthy
exchanges

with multiple participants.

and

there may also

be

concerns about attribution and notice and permission concerning

published verbatim transcripts of these discussions. W109

D.

MECO Reply
In its Reply, MECO states that it "generally agrees with

the accompanying recommendations made by the Consumer Advocate in

its SOP, but makes a few clarifying comments and observations [. ]

WHO

MECO does not object to the Consumer Advocate's proposed
conditions 1 and 2, as set forth above.

MECO

agrees

with

the

Consumer

Advocate's

proposed

condition 3, as set forth above, and "confirm[s] that requiring a
complete pro forma would have been beneficial to the process and
allowed

for

a

more

informed

evaluation

of

developers'

proposed projects. ■’^112

^o^Kamaole Reply at 13.

110"[MECO] Reply Statement of Position? and Certificate of
Service," filed on August 12, 2021 ("MECO Reply"), at 1.

ii^MECO Reply at 5.
112MECO Reply at 6.
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MECO does not object to the Consumer Advocate's proposed

condition 4, as set forth above.

"but notes that the depth and

detail of the information it will be able to provide will depend
on what the Seller discloses to the Company. «113
MECO does not object to the Consumer Advocate's proposed

condition 5, as set forth above.
MECO agrees with the "intent" of the Consumer Advocate's

proposed condition 6, as set forth above, but states "it would not

be prudent to only use environmental assessments prepared prior to
development and construction of the Project as the basis for the
Project's decommissioning plan and methodology to be used 25 years

from now" because "design and construction of a facility will
impact actual decommissioning requirements" and "[ajny such plan

would

require

an

assessment

of

the

Company's

needs

for

the

interconnection facilities and the environmental laws in effect at
the time of decommissioning, and thus cannot be committed to prior
to the Project's development and construction. "115

^^3MECO Reply at 7.
ii^MECO Reply at 8-10.

^^^MECO Reply at 11.
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MECO does not object to the Consumer Advocate's proposed
condition 7, as set forth above, but suggests the condition should

apply to Kamaole as a participant in this proceeding.
MECO does not object to the Consumer Advocate's proposed
condition 8, as set forth above, but notes it does not have control

over Kamaole's
outreach

or actions

decisions

efforts

except

to

the

with

extent

regard to

such

community

requirements

are

incorporated as part of future RFPs.^^’

III.

DISCUSSION
A.
Legal Authorities
Generally, the rate agreed upon between MECO and Kamaole

pursuant to the PPA is subject to review under HRS § 269-27.2 (c),
which provides:

(c) The rate payable by the public utility to
the producer for the nonfossil fuel generated
electricity supplied to the public utility shall
be as agreed between the public utility and the
supplier and as approved by the [Commission];
provided that in the event the public utility and
the supplier fail to reach an agreement for a rate,
the rate shall be as prescribed by the [Commission]
according to the powers and procedures provided in
[HRS Chapter 269].

ii^MECO Reply at 12.
ii’MECO Reply at 12-13.
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The [Cjoraraission’s determination of the just
and reasonable rate shall be accomplished by
or
establishing a methodology that removes
significantly reduces any linkage between the
price of fossil fuels and the rate for the
to
nonfossil
fuel
generated
electricity
potentially enable utility customers to share in
the benefits of fuel cost savings resulting from
the use of nonfossil fuel generated electricity.
As the [CJommission deems appropriate, the just
and reasonable rate for nonfossil fuel generated
electricity supplied to the public utility by
include
mechanisms
for
the
producer
may
appropriate
incremental
and
reasonable
as
adjustments linked to
such
adjustments,
consumer price indices for inflation or other
acceptable adjustment mechanisms.

Additionally, HTkR § 6-74-22 (a)

states that rates for

purchases shall:
(1) Be just and reasonable to the electric
consumer of the electric utility and in the
public interest;

(2) Not
discriminate
against
qualifying
cogeneration and small power production facilities;
and
(3) Be not less than one hundred per cent of
avoided cost for energy and capacity purchases to
be determined as provided in § 6-74-23 from
qualifying facilities and not less than the minimum
purchase rate.
HAR § 6-74-15 (b) (1) provides that HAR § 6-74-22 does not

prohibit

an electric

agreeing to a rate

utility or

any qualifying

facility from

or terms

or conditions

for any purchase.

relating to any purchase, which differ from the rate or terms or

conditions which would otherwise be required by HAR § 6-74-22.
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HRS § 269-16.22 states:
All power purchase costs, including costs
related to capacity, operations and maintenance,
and other costs that are incurred by an electric
utility company, arising out of power purchase
agreements
that have been approved by the
[Commission] and are binding obligations on the
electric utility company, shall be allowed to be
recovered by the utility from the customer base of
the electric utility company through one or more
adjustable surcharges, which shall be established
by the [Commission] , The costs shall be allowed to
be recovered if incurred as a result of such
agreements
unless,
after
review
by
the
[Commission], any such costs are determined by the
[C] ommission to have been Incurred in bad faith,
out of waste, out of an abuse of discretion, or in
violation of law.
For purposes of this section,
an "electric utility company" means a public
utility as defined under section 269-1, for the
production, conveyance, transmission, delivery.
or furnishing of electric power.

Relatedly, HAR § 6-60-6(2) states that "[n]o changes in

fuel and purchased energy costs may be

included in

the

fuel

adjustment clause unless the contracts or prices for the purchase

of such fuel or energy have been previously approved or filed with

the [C]ommission. "

B.
Procurement of the Project

The PPA filed in this docket is

Hawaiian

Electric

second

Companies'

procurement to acquire new,

the result

round

of

of the

competitive

dispatchable and renewable energy

resources for Oahu, Maui, and Hawaii Island, which has been the
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focus

of

In

2017-0352.

Docket No.

Docket

2017-0352,

No.

the Commission stated its intent:
[T]o ensure that each competitive bidding process
is fair in its design and implementation so that
selection is based on the merits; that projects
selected through a competitive bidding process are
consistent with the utility's PSIPs; that the
utility's actions represent prudent practices;
and that throughout the process, the utility's
interests are aligned with the public interest [. 3
The

PPA

with

competitively procured,

resulting

from

Collectively,
approximately

round

projects,

these

MW

represents

one

of

several

renewable dispatchable generation PPAs

second

this

300

Kamaole

of

of

approved.

if

new

competitive

renewable

wou Id

bidding.
provide

generation

and

about 2,000 MWh of storage across the Hawaiian Electric Companies^
service territories, and are expected to lower electricity bills.

on average, approximately $1 per month on the islands of Oahu and
Maui. 120

When

taking

the

Stage

1

RFP

round

of

competitive

iissee Application at 13 & Exhibit 2; see generally Docket
see also Docket Nos, 2020-0136, -0137, -0138,
-0141,
-0142, -0143, & -0189 ("Stage 2 RFP" or
-0139, -0140,
"Phase 2 RFP" Proceedings).

No. 2017-0352;

ii^Docket No. 2017-0352, Order No. 35286, "Approving the
Hawaiian Electric Companies' Proposed Final Variable Requests for
Proposals, With a Modification," filed on February 20, 2018
("Order No. 35286"), at 8.
renewable projects submitted to regulators will
produce lower-cost electricity, advance clean energy" (Sept. 16,
2020),
available
https://www.hawaiianelectric.com/newrenewable-projects-submitted-to-requlators-will-produce-lowercost-electrlcity-advance-clean-enerqy .
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procurement into account, which produced eight similar solar plus

storage project applications in 2019, seven of which were approved
in 2019,^21 the past several years have represented a monumental

shift in the electrical energy landscape in Hawaii towards reaching
100%

renewable

energy

accordance

in

generation

with

the

State's RPS.12The Commission "has repeatedly expressed that timely
execution of the competitive procurement process is a central

objective of this proceeding[,]" where projects that come on-line
sooner.

result

in

the

"delivery

of

savings

to

customers

more quickly.

Notwithstanding the foregoing, the Commission has also
stated that, "while the existence of a competitive bidding process

helps to provide assurances that a bid is

selected

'fairly,'

this does not act as a substitute for the [C]ommission's, or the

^2^See Docket Nos.
-0436, & 2019-0050.

2018-0430,

-0431,

-0432,

-0434,

-0435,

The Commission Issued a Decision and Order approving the
eighth Phase 1 Project PPA, between MECO and Paeahu Solar,
in Docket No. 2018-0433 on October 15, 2020, which is currently
the subject of a pending appeal before the Hawaii Supreme Court.
See SCOT-21-0000041.
i22see HRS § 269-92.

2017-0352, Order No. 36604, "Establishing
^23Docket No.
Performance Incentive Mechanisms for the Hawaiian Electric
Phase
2
Requests
for
Proposals,"
filed
on
Companies'
October 9, 2019 ("Order No. 36604"), at 25,
2021-0026

40

Exhibits
Page 43 of 101

Consumer

Advocate's.

determining

whether

independent
to

approve,

review

or

of

the

recommend

evidence

approval

in

of.

a proposed PPA."^24

C.

Addressing the PPA

1.
Material PPA Terms and Conditions

a.
Pricing Provisions
Lump Sum Payment.

As described above.

the Lump Sum

Payment is payable to Kamaole on a monthly basis and calculated by

multiplying the Unit Price by the NEP, which is then offset by
Liquidated Damages, if applicable$0.0815 per kWh of NEP,

The Unit Price is fixed at

or approximately $0.08 per kWh for the

Term of the PPA.^^s

In its SOP, the Consumer Advocate notes that "the pricing

of the PPA is somewhat consistent with Phase 1 RFP pricing[] and
the Project, when evaluated on an individual basis, is expected to

^^^In re Hawaiian Elec. Co., Inc., Docket No. 2018-0435, Order
36169,
"Compelling Waiawa Solar Power LLC to Respond to the
No.
Consumer
Advocate's
Information
Requests,"
filed
on
February 20, 2019, at 10.
^^^Application, Exhibit 4 at 7,
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result

in

favorable bill

impacts. "126

The Consumer Advocate,

however, is concerned about the "actual bill impacts of the Phase 2
RFP projects are uncertain, even in the near term, especially with

the uncertainty and volatility of fossil fuel pricingf,]" and notes
that the Hawaiian Electric Companies and renewable energy industry
should

"strive

to

provide

cost-effective

renewable

energy

resources in the near-term, as well as in the longer term. "127

The

Commission

acknowledges

the

Consumer

Advocate's

concern but finds that a fixed Unit Price throughout the PPA term
is reasonable and in the public interest, in part because the fixed

price provides more certainty and less price volatility than fossil
fuel prices.^28

Net Energy Potential.

The NEP is defined in the PPA as:

The estimated single number with a P-Value of 35
for the annual Net Energy that could be produced by
the Facility based on the estimated long-term
monthly and annual total of such production over a
ten-year period.
The Net Energy Potential is
subject to adjustment as provided in Attachment U
(Calculation
and
Adjustment
of
Net
Energy
Potential)
to
this
Agreement,
but
in
no
circumstances shall the Net Energy Potential exceed
the NEP RFP Projection,

126ca sop at 16 {footnote omitted) .
127CA SOP at 16.

i28See HRS § 269-6 (b) .

^^^Application, Exhibit 1 at 177. "Net Energy" is defined as
the "total quantity of electric energy (measured in kilowatt hours)
produced by the Facility over a given time period and delivered to
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"[t]he NEP represents the

In more colloquial terms.

theoretical annual energy delivery of the [Project]'s PV system to
the Point of Interconnection assuming 'typical' availability and
'representative'

meteorological conditions at the site.

probability of exceedance of 95%. " 130
Kamaole

projected

that

the

with a

In its Stage 2 RFP Proposal,

Project

would

have

a

NEP

of

141,292 MWh per year.^^^
The NEP is subject to adjustments during the Term of the

PPA.

The first assessment will occur prior to Commercial Operation

of the Project, at the close of Kamaole's construction financing
and

following

receipt

of

the

Energy Assessment

IE's

which will include the IE's own NEP estimate. 132

Report,

If the IE's NEP

estimate is "equal to or greater than the NEP estimate provided in
[the]

Seller's

[Stage

2]

RFP Response,

the Lump

Sum Payment

specified in this Application will apply for the first 15 months
following Commercial Operations. "133

If the IE's NEP estimate is

less than the estimate in Seller's Stage 2 RFP Response, Seller may

the Point of Interconnection, as measured by the revenue meter,
'Net Energy' is the equivalent of 'Actual Output.'" Id,
^^^Application, Exhibit 4 at 6-7.

^^^Application at 3 & Exhibit 1 at 392.
^^-Application, Exhibit 4 at 8.
^^^Application, Exhibit 4 at 8-9.
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either declare the PPA null and void or may accept the IE's NEP

estimate;

if

however,

Seller

accepts

the

IE's

NEP

estimate,

the IE's NEP estimate will be used to reduce the Lump Sum Payment
based on the Unit Price during the first 15 months following
must

Seller

and

Operations

Commercial

pay

a

one-time

Liquidated Damages penalty (calculated on the basis of $10/MWh of

the differential between the Seller's NEP estimate and the IE's
NEP estimate)

Thereafter, evaluators may conduct subsequent

operational energy production reports ("OEPR"), which may trigger
further recalculations of the Lump Sum Payments.

Thus, although the NEP may be adjusted at certain times
as specified by the PPA,

specified by the REP
Applying

the

PPA's

the PPA caps the NEP at the amount

Proposal

Unit

(i.e,.

Price

of

141,292

$0.0815

MWh per

per

kWh

of

year).
NEP,

the maximum Lump Sum Payment under the PPA is $11,515,298 per year.

or approximately $959, 608 per month. 1^6
Upon considering the PPA's NEP

(which is capped at a

maximum amount) and Unit Price (which is fixed for the Term of

^^^Application, Exhibit 4 at 9.
^35see PPA, Attachment
Net Energy Potential).

U

(Calculation

and

Adjustment

of

^3®Expressed as a mathematical equation: ($0.0815 per kWh x
1,000)
X 141,292 MWh per year = $11,515,298 per year.
$11,515,298 per year/12 months = $959,608 per month.
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the

the PPA),
reasonable

that the

Commission finds
placing

because

a

Limip

amount

maximum

Payment

Sum

on

payable

is

the

Lump Sum Payment provides more certainty and comparatively less
price volatility to fossil fuel prices.

Moreover, based on the Lump Sum Payment for this Project,
MECO

anticipates

that

a

typical

residential

ratepayer

using

500 kWh per month will save an estimated average of $3.42 on

monthly electricity payments over the course of the PPA. 138
As stated above. in Section I.D,

Liquidated Damages.
Damages

Liquidated

the

have

potential

to

reduce

the

Lump Sum Payment to zero if the Project is completely unavailable
or underperforming as measured by the Performance Metrics.
PV

System

(a)

the

of
PV

the Project,
EAF

these Performance Metrics

Metric,

Performance

which

For the

include:

evaluates

the

availability of the PV system for dispatch by MECO; and (b) the
GPR, which evaluates the efficiency of the PV system. 139
Regarding
include:

the

BESS

system.

the

Performance Metrics

(a) the BESS Capacity Performance Metric, which confirms

the capability of the BESS to discharge energy as required under
the

terms

of

the

PPA;

(b)

the

BESS EAF

Performance Metric,

i37see HRS § 269-6 (b) .

^3®Application at 4.
^®®AppliGation, Exhibit 4 at 5; see PPA § 2.4-2.6.
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which

availability;

which

whether

determines

evaluates

unplanned

BESS

the

(c)

whether

outages;

the

is

meeting

EFOF

BESS

the
(d)

and

BESS

the

expected

Performance

Metric,
excessive

experiencing

is

BESS

its

RTE

Performance

Metric,

which is used to determine the energy storage efficiency of the
BESS (i.e., the BESS Measurement Period).
The Commission finds that these Performance Metrics will

collectively provide cost savings to ratepayers, as well as ensure

that

ratepayers

are

not

paying

for

services

or

capacity

if

the PV System or the BESS do not meet their expected capability
(as

95%

noted

above.

capability

NEP

the
which

for

the
be

will

Project

is

backstopped

estimated

by

at

these

Performance Metrics and Liquidated Damages provisions).

b.
Nature of the PPA
The PPA is essentially a capacity contract, under which

MECO agrees to pay Kamaole a monthly Lump Sum Payment in exchange
for the "dispatch rights over the [Project]
storage). wUl

Consequently,

(both generation and

as noted by the Consumer Advocate,

"as long as the capacity is available.

[MECO] will make payments.

i^OApplication, Exhibit 4 at 5-6; see PPA § 2,7-2.10.

^^’•Application at 2.
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In other

even If MECO is unable or decides not to take any energy.

words, regardless of the need for a project's capacity or available
energy,

customers will still bear the cost of the Project.

«H2

Although the Performance Metrics and Liquidated Damages may otrset
the Monthly Lump Sum payments, in the event no Liquidated Damages
are assessed.

MECO is required to pay the full amount of the

Monthly Lump Sum, regardless if MECO is capable of dispatching all

of the Project's energy during that month.
Notwithstanding

Consumer

the

Advocate's

concerns.

upon reviewing the record and considering the circumstances of
this particular Project, the Commission finds that the capacity
contract nature of the PPA is reasonable.

First, the Commission

notes that the PPA represents a relatively new model of PPA which,

as acknowledged by the Consumer Advocate, "represents an evolution
from earlier contracts," and eliminates a number of less desirable
provisions.

including

seniority

curtailment.

evergreen

terras,

and Risk-Adjusted Pricing ("RAP").^^^
The

provisions

Commission

were

that

notes

undesirable

due

to

these previously-included

the

impacts

they

had

on

curtailment of renewable energy.

Under prior PPAs, the seniority

curtailment

that

provision

provided

i^=CA SOP at 22.
i43see CA SOP at 20-22.
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renewable

PPAs

would be

curtailed on a seniority basis in reverse chronological order.

the utility would "curtail deliveries of electric

As a result.
energy

144

power

from

chronological

purchase

agreements

seniority date

first,

with

the

most

and deliveries

recent

under the

earliest power purchase agreements last[,]"^^^ which ultimately

meant that the newer, more efficient projects were curtailed first,
while
In

older,

addition

less

to

efficient

projects

curtailing more

were

efficient

curtailed

last.

renewable projects.

this provision also discouraged potential IPPs from entering into
PPAs with the Hawaiian Electric Companies, as the IPPs anticipated
that their projects were more likely to be curtailed. 146
These concerns subsequently resulted in new contract

mechanisms.

including RAP, under which the utility would pay an

IPP for both electric energy delivered to the utility as well as
for "compensable curtailed energy," which is essentially energy

from

the

IPP

that

is

utility

the

unable

to

accept.

Although providing some assurance and financial stability to IPPs,

RAP

still

constitutes

payments

for

energy

that

customers

^^^See In re Maul Elec. Co., Ltd., Docket No. 2015-0225,
Decision and Order No. 33537, filed on February 18, 2016
("Order No. 33537"), at 13.
^^®Order No. 33537 at 13.

i^^See Order No. 33537 at 56.
^^^See Order No. 33537 at 9-10.
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cannot use.

In prior proceedings, the Commission has instructed

the Hawaiian Electric Companies to investigate an "alternative

mechanism to the current curtailment system [.]

''148

The PPA, with its Lump Sum Payment provision, represents

an improvement over these prior contract models.

Significantly,

the addition of the BESS allows the Project to store electric
energy received from the PV system,

thereby allowing MECO the

rather than

flexibility to dispatch it at a meaningful time,

curtailing or dispatching it at the expense of curtailing another

renewable

This

resource.

mitigates

concerns

regarding

curtailment seniority and RAP, as the Project can use its BESS to

store energy that MECO cannot immediately dispatch, rather than
face curtailment

or require complicated pricing mechanisms to

provide financial recovery for the IPP.

Additionally,

as

discussed

above.

the

dispatchable

nature of the PPA will provide MECO with the discretion to dispatch
the Project, including the PV systems and BESS, in the Company's
preferred manner, thereby enabling MECO "to maximize the benefits

of the Facility by giving [the] Company flexibility to dispatch

^^^See Order No. 33537 at 53-54 & 67-68.
i^®While prior contract models provided IPPs with the ability
to "bank" curtailed energy, this is somewhat of a misnomer, in that
the curtailed energy is merely credited toward a future term,
but is physically lost due to curtailment.
See Order No. 33537
at 10-11 6 54-55.
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the Facility as needed (rather than only relying on conventional

generation units), offset night-time customer demand, and assist
in grid stabilization subject to discharge limits.

That

being

said.

the

Commission

recognizes

the

Consumer Advocate^s concerns about how future RFPs will need to
consider the

scheduled

retirement

of

fossil-fueled generation

plants and, in looking for alternatives for meeting system needs.
will need to compare avoided costs more closely "to ensure that.
not only does Hawaii continue to move towards its clean energy
goals, but that the new renewable energy projects are being used

in a way to maximize benefits to consumers. "151

To that end,

although the Commission finds that the

nature of the PPA is reasonable and in the public interest when

considering other pricing terms of the PPA, as discussed above.

the Commission will require MECO to report on Project operations
for purposes

of

accountability,

to inform other projects

and

related dockets, as follows

i5^Application, Exhibit 4 at 11.

^5iCA SOP, Attachment 2 at 12.
^^^Similar
monthly
reporting
is
being
required
of
all PPA dockets
arising
out
of
Docket
No.
2017-0352.
See, e-. g.
Co., Inc., Docket No. 2019-0050,
g. , In re Hawaiian Elec. Co.,
Decision and Order No. 36480, filed on August 20, 2019, at 71.
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Monthly
calendar month

reporting.

following the

Beginning

with

in-service

date

the

first

of the

full

Project,

MECO shall file hourly commitment, dispatch, and curtailment data
for the Project and all other MECO and IPP units on the system.

MECO shall include in this filing a qualitative description of how
each project

is being used and dispatched in a

manner that

maximizes the benefits to customers (i.e., how fossil fuel unit

dispatch has been reduced, associated fuel savings, early and/or
on-schedule retirements of fossil fuel generators.

emissions. customer bill savings, etc.).

reports

shall

be

filed

in

Docket

No,

reduced GHG

The monthly and annual

2011-0206

and may be

consolidated with other curtailment reports therein,

The Commission finds that such reporting represents a

reasonable step toward improving transparency regarding MECO's use

of its

renewable resources for the benefit of its customers.

Additional reporting requirements may be imposed in other dockets

to the extent the Commission finds them to be reasonable and in
the public interest.

153[4ecO shall work with Commission staff to ensure the content
of the monthly reports is consistent with this Decision and Order
and adequately provides the transparency required herein.
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c.
PPA Duration

As noted above, the PPA provides for an initial Term of
twenty-five (25) years following the Commercial Operations Date, 154

"Upon

of

expiration

Initial

the

the

Term,

PPA

automatically terminates. W155
The Consumer Advocate notes that these new RDG-PPAs

"lock in the Companies for lengthy terms[,]" and "[d]uring times
of

price

declining

trends

improvement s,

technological

and

such long terms may still stifle innovation since, as technology

improves and prices decline.
from

improvements

such

customers are not able to benefit
[MECO]

if

is

locked

into

lengthy contracts. '<156

However, the PPA will automatically terminate upon the
expiration
improvement

of

the

over

initial 25-year

previous

PPAs,

term.

which

This

represents an

included

"evergreen*'

provisions, under which the PPA would automatically renew upon the
expiration

of

the

initial

terra.

^^^Application, Exhibit 4 at 3.

issAppiication, Exhibit 4 at 3,

156CA SOP at 22-23.
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without

change

in

The Consumer Advocate and Commission have

contract provisions.

expressed concern over such evergreen provisions in the past,

which have necessitated Commission-imposed notice requirements. ISB
That the Phase 2 RFP PPAs move away from such provisions is a
notable improvement.
viewed

in

isolation

Moreover, the PPA duration should not be
from

the

rest

of

terms

the

of

the PPA - for example, the Lump Sum Payment is capped pursuant to

the terms of the PPA, thereby limiting the potential cost exposure
to MECO customers.

Overall,

the

Commission finds

that

the

subject

PPA

represents a significant step forward, not only towards Hawaii's
renewable energy goals consistent with HRS § 269-6,
towards lower energy prices.

but also

As such, combined with the reporting

requirements set forth above, and as summarized in Section III.F,
the Commission finds that the 25-year Teimi of the PPA is reasonable
and in the public interest.

^5'^See In re Hawaiian Elec. Co., Inc., Docket No. 2014-0356,
on July 31,
2015
filed
Decision and Order No.
33036,
{"Order No. 33036"), at 66-68.
^^®See Order No. 33036 at 67-70.
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d.
Curtailment
As

above

discussed

in

Section

Ill.C.l.b,

the

PPA

contains provisions that address curtailment issues present in

As stated by

prior PPAs, such as seniority curtailment and RAP.

the "addition of this Project is not expected to directly

MECO,

increase or decrease the system energy contributions of existing
must-take,

as-available

[IPP]

facilities" ^^9;

i.e » T

As discussed

should not affect curtailment of existing IPPs.
under prior PPAs,

above.

the Project

many existing IPPs are curtailed for
MECO asserts

excess energy in reverse chronological seniority.

that flexibility provided by the Project's BESS allows it to avoid

this issue by "only dispatch[ing] the [Project] when there is a
system

need for

contributions

the

from

energy after
existing

taking into account

must-take

[IPP]

energy

facilities.

MECO also clarifies that, "upon commercial operation, the addition

of this Project is not expected to directly increase or decrease
the

system

energy

contributions

of

existing

must-take.

as available [IPP] facilities. /rl61

From:
K.
Katsura
To:
Commission
Re:
Docket No. 2021-0026 - Kamaole Solar PPA; [MECO] Responses to
Consumer Advocate Information Requests," filed on May 27, 2021
Response to CA/MECO-IR-19.
("Response to CA/MECO-IRi59«Letter

^^*^Response to CA/MECO-IR-19.
^^iResponse to CA/MECO-IR-19 (emphases added).
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Upon review, the Commission finds that the BESS helps to

significantly

compared

as

prior

to

Furthermore, while the Project, due to the PPA's

renewable PPAs.

may not

provisions.

risk,

curtailment

reduce

other

of

improve curtailment

necessarily

existing renewable IPPs, it is not expected to exacerbate or worsen
curtailment issues,

Additionally, the Commission observes that the reporting

requirement described in Section Ill.C.l.b (Nature of the PPA),
above

(and

provides

decisions.
are

as

in

summarized

transparency and

Section

accountability

for

III.F,

below),

MECO's

dispatch

If the Commission determines that renewable facilities

experiencing

significant

as

curtailment

a

result

of

the

Project, the Commission may investigate this issue, as warranted.

2.
Land Use

According
approximately

320

to

MECO,

of

acres

the

Project

primarily

2021-0026

("Project
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be

located on

agricultural

south Kihei on land identified by TMK Nos.

(2)2-2-002:050

will

land

in

(2)2-2-002:001 and

and

owned

by

The Project Footprint will be located

Haleakala Ranch Company.

on soil classified as overall productivity rating class
Under the PPA,

at

expense.

its

government approvals,

Kamaole is responsible for obtaining.

any

and

all

and land rights

operation of the Facility.

necessary

permits,

for the construction and

Further discussion on the outstanding

permits required for the Construction of the Project are discussed

in Section III.C.4, below.

3.

Community Outreach
Pursuant to the RFP, Kamaole was "required to develop a
comprehensive community outreach and communications plan to work

with and inform neighboring communities and stakeholders about the
Project and to gain support for the Project. "165

due to
conduct

the ongoing COVID-19 crisis,

Kamaole was

a virtual public meeting either

^^"Application at 20.
^®3Application at 20.

^®^Application, Exhibit 4 at 10.
^®®Application at 25.
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In addition.
"required

televised or

to

online.

and [to] Incorporate technology that allowed for live engagement
and interaction between [Kamaole] and community participants. «166
Exhibit

(and

Kamaole's

8

of

the Application

Kamaole's

a

contains

predecessor's) i®"^

summary of

community

outreach

efforts and public comments it had received as of the time the
Application

was

filed,168

Additionally,

Kamaole

states

that

community outreach is a "critical component" of its development

efforts.

and

includes

a

dedicated

website

for

the

Project,

interviews with various stakeholders, virtual open houses, and an
e-mail list-serve to announce upcoming Project public meetings.
news.

and updates. i®®

Kamaole also

states

it

gathers public

i86Application at 25.
16’^Kamaole's predecessor was
Pacific Green
Ikehu LLC
("Pacific Green"). Application at 15. Pacific Green was selected
for the Stage 2 RFP final
award group.
Id,
at 15.
Briefly summarized, the PPA entered into between MECO and
Pacific Green was transferred to Kamaole, and MECO and Kamaole
thereafter entered into the subject PPA. Id. at 16.
i68Application at 26.

168"[Kamaole's3 Response to [Consumer Advocate's] Submission
of Information Requests, CA/Kamaole-IR-1 to CA/Kamaole-IR-17,
Filed May 6, 2021; and Certificate of Service," filed on
"), Response to
May 27, 2021 "Response to CA/Kamaole-IRCA/Kamaole-IR-5a. Kamaole states that a third virtual open house
Response to
was planned for the week of July 12, 2021.
CA/Kamaole~IR-5c.
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(via e-mail) and private (via interviews^'’^) comments regarding the
Project as part of its community outreach plan.^’'^
In a post-pandemic environment, Kainaole states that it
anticipates using a "hybrid approach" to community engagement by
and

in-person

reach.

response

"combining

virtual

"believes

that

quality,

Kamaole

because

engagement"

accessibility

and

awareness can all be enhanced by maintaining both in-person and
virtual engagement activities[.]

W172

The Consumer Advocate states it "supports

[Kamaole'sj

intent to offer both virtual and live in-person opportunities to

testify and recommends that such testimony be broadcast to maintain
an

open,

transparent.

comments.

questions.

and

permanent

and

answers.

of

record

the

To

meeting,

that

end,

the Consumer Advocate observes that only one virtual open house

was recorded and available on Kamaole's website.
The Commission believes effective community outreach is

essential

to

achieving

the

State's

clean

energy

goals

and

’•’^^Interviews were conducted by phone, virtually, and,
when possible, in-person while complying with public health
Response to
protocols in response to the COVID-19 pandemic.
CA/Karaaole-IR-7 .
I’iResponse to CA/Kamaole-IR-5b.

^’’^Response to CA/Kamaole-IR-7.
1’3CA SOP at 28.

^^^CA SOP at 26-27.
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emphasizes the importance of community engagement for this and

After review of Kamaole's efforts to reach out to

future PPAs.
the

the

community.

Commission

finds

has

Kamaole

that

met

the reqpjiirements related to the community outreach in both the RFP
and PPA.
However, as noted above, the Consumer Advocate suggests
increase accessibility

to

that,

to

required

offer

and

in-person

both

Kamaole be

and transparency.

testimony

virtual

opportunities to be broadcast and recorded (regardless whether the

meeting

in-person or

is

virtual),

with

written

a

record

of

questions and/or comments of public outreach meetings.
but notes

Kamaole does not object to this condition,

that a verbatim written record of questions and/or comments from

public

meetings
due

problematic"

"may

be

to

the

burdensome.

possibility

unwieldy
of

otherwise

and

lengthy

exchanges,

"and there may also be concerns about attribution and notice and

concerning published verbatim transcripts of

permission

Kamaole

discussions.

summaries

of

any

instead

questions

suggests

and/or

comments

that

it

submitted

these

provide

during

these meetings.

I'^^Kamaole Reply at 13.
MECO does not object to this
condition, but notes it does not have control over Kamaole''s
decision or actions except as such requirements are incorporated
as part of future RFPs. MECO Reply at 12-13.

i’®Kamaole Reply at 13,
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The Commission observes that Kamaole has published some

of its virtual public meetings on its website.
review

Commission' s
the

Commission

satisfactory.

Consumer
recording

finds

To

of

these

virtual

virtual

these

that

Advocate's

these

of

end,

the

meetings

Commission

condition

is

meetings

(including

the

meetings.

public

public

proposed

Based on the

finds

to

that

redundant
questions

with

be
the
a

and/or

comments from the public) that is published on Kamaole's website

for

public

viewing.

and

thus

unnecessary.

Accordingly,

the Commission declines to adopt the Consumer Advocate's proposed

condition so long as Kamaole continues to publish its virtual
public meetings in the manner that Kamaole has

in the past.

including any questions and/or comments from the public.

^'^'^https; //kamaolesolar. com/home/community-outreach/ .

been
As
the Consumer Advocate observes,
observes, there have
three public meetings - July 14, 2020, February 3, 2021,
and July 13, 2021. CA SOP at 26. A recording of the July 14, 2020
meeting, which was held virtually, does not appear on Kamaole's
website. The question-and-answer period begins at approximately
the 22:30 mark of the YouTube video of the February 3, 2021
meeting, and at approximately the 37:21 mark of the YouTube video
of the July 13, 2021 meeting.
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4.
Permitting and Approvals Needed from Other Government Agencies

Kartiaole has identified several outstanding permits that

include;

(1)

Chapter

6E,

System;

Elimination

Discharge

(construction activities);

(3)

from

Concurrence

the

(2) National Pollutant

Historical Preservation Division;

State

(5)

Letter of

HRS

Community

Noise

Permit

(4) County of Maui Special Use Permit;

Building Permit issued by the Department of Public V?orks;

(6) Grading

and

(7)

Permit

Electrical

Permit

issued

by

the

Department

of

All of these outstanding permits are required to

Public Works.

construction

start

Department of Public Works;

issued by the

and have

an

anticipated

approval

date

of

March 2022.179

Although Kamaole has not yet received all necessary
permits and/or approvals for the Project,
Kamaole

and

has

identified

developed

an

the

necessary

timeline

anticipated

the Commission notes

permits
of

and

when

approvals,
it

expects

to receive them.i®°

I’fiResponse to CA/Kamaole-IR-2b.

i7®Response to CA/Kamaole-IR-2b.
7®°See Response to CA/Kamaole-IR-2b; see also June 23, 2021
Project Update, Exhibit 3.
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The

further

Commission

notes

that^

under

the

PPA,

"Seller shall obtain, at its expense, any and all Governmental

Approvals required for the construction, ownership, operation and
maintenance of the Facility[.]

In the event Kamaole fails to

fflSl

obtain the necessary governmental approvals, the PPA provides for

the assessment of damages against Kamaole and in favor of MECO,
customers

MECO's

protects

which

from

any

potential

negative

effects related to permitting or other governmental approvals.
Specifically, pursuant to the PPA, Kamaole is required
to

Delay

Daily

pay

Damages

to

the

PPA

in

the

misses

Kamaole

a

MECO also has certain rights to

Guaranteed Project Milestone.

terminate

if

MECO

event

Kamaole

does

not

achieve

a

Guaranteed Project Milestone Date.-^®^
The Commission finds that having these delay provisions

in the

PPA are

goals,

and

reasonable in light

the

Commission

of Hawaii's mandated RPS

expects

MECO

to

hold

Kamaole

accountable for its responsibilities and making diligent progress
to complete the Project according to the timeline contemplated by

the Application and PPA.

Accordingly, the Commission finds that

isipPA § 11.1.
i82see PPA § 13.4 (a) ,

i83see PPA § 13.4 (b) .
iB^See HRS § 269-92 (a).
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the

outstanding permitting

approvals

from

other

governmental

agencies are satisfactorily addressed by the PPA and through MECO

and Kamaole's representations.
However^

the

Commission

observes

also

that

the

PPA

contemplates situations where Daily Delay Damages might be paid

from Karaaole to MECO prior to the Commercial Operations Date and
the associated Lump Sum Payment,^®®

According to the PPA, the Lump Sum Payment commences on
the Commercial Operations Date.^®®

As such, it is possible that

Daily Delay Damages could be paid from Kamaole to MECO prior to
the

commencement

Project

Guaranteed

Lump

Sum

Milestones

are

the

of

Commercial Operations Date occurs.

Payment,
not

in

the
before

met

Under these

event
the

circumstances.

if Daily Delay Damages are assessed. they would not be offset by
MECO's

Lump

Sum

Payment

because

the

date

to

begin

the

Lump Sum Payment {commencing with the Commercial Operations Date)
would not yet have occurred.
According to the PPA, Daily Delay Damages are payable on

a

monthly

basis

from

the

"Development

Period

Security." i®’

Furthermore, "[i]f the Development Period Security is at any time

i85see PPA § 13.4 (a) .
iseppA § 2.3,

i®’PPA § 13.5.
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insufficient to pay the amount of the draw to which Company is
then entitled.

Seller shall pay any such deficiency to Company

promptly upon demand. »188

To the extent Daily Delay Damages are paid to MECO prior
to the Commercial Operations Date (and, thus, the commencement of

the

Lump

Sura

Payment) ,

MECO

shall

credit

the

amount

of

the

Daily Delay Damages received to its ratepayers through the PPAC,

D.

Greenhouse Gas Emissions Analysis

1.
Avoidance of Fossil Fuels

In the Application, MECO summarizes that the "Facility

has the potential to displace about 3,645,409 barrels of fossil
fuel over the term of the PPA. -"■189

MECO further states that the

"Facility is anticipated to have a substantial positive impact by
decreasing

[MECO's]

future

dispatch

of

oil-fueled

units[,]"

and will assist MECO in "mov[ing] towards energy independence and

issppA § 13.5,
Application at 5; see also id., Exhibit 3 (providing a
"Project Benefits Analysis" that quantifies the benefits of the
Project using a production simulation computer program called
PLEXOS to simulate how the system will operate without the Project
("Base Case") and with the Project ("Alternate Case")).
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reliance on

decreased

foreign

while maintaining

imported oil

reliability of the Company system. "iso
MECO explains how the PPA reduces customer exposure to
volatility in fuel prices as the "PPA pricing is not linked to

fuel

fossil

is

and

over

fixed

of

term

the

the

contract,

meaning customers will not be subject to bill increases with rises

in the price of fossil fuel. "191

In addition, MECO states that the

Project

contribute,

11.87

has

the

potential

to

points

to

percentage

on

RPS

2025

MECO's

average,

up

for

to

Maui

and 1.35 percentage points toward the Hawaiian Electric Companies'
consolidated 2025 RPS.is^

Lifecycle GHG Emissions.
Rambo11

is

designated

as

The GHG Analysis prepared by

Exhibit

5

of

the

Application.

The GHG Analysis considers the following stages in its lifecycle
assessment

of

GHG

(1) upstream stage,
material

extraction,

emissions

associated

with

the

Project:

which includes emissions attributed to raw

manufacturing,

and project construction;

{2)

material

operations stage,

transportation.
which includes

emissions caused by operation and maintenance of the Project;
and (3) downstream stage, which includes emissions associated with

’•^‘’Application at 11-12.
’•^^Application at 12.

^^^Application at 12 & Exhibit 6; see HRS § 269-92.
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decommissioning and disposal of Project materials.

The results of

Ramboll's lifecycle GHG Analysis (in MT C02e) are summarized by
table 2 of the GHG Analysis and reproduced below.

Avoided

GHG

Emissions.

In

addition

to

estimating

lifecycle GHG emissions^ Ramboll estimated Avoided Emissions by
projecting

the

GHG

emissions

of

fossil

fuels

on

the Hawaiian Electric system from years 2023 to 2047 that would

otherwise occur if the Project was not built.

Net avoided

emissions are also presented in the GHG Analysis and are calculated

as Avoided Emissions from fossil fuel plants less the emissions

from the Project.

In analyzing Avoided Emissions:

Ramboll focused solely on direct (stack) emissions
since those emissions alone are significantly
higher than those of the Project, represent the
majority of projected GHG emissions from avoided
fuel consumption if the Project were not built,
and demonstrate the benefits of the Project over
the avoided case in terms of GHG emissions. Thus,
it was concluded that the further inclusion of
indirect GHG emissions from the fossil fuel sources
(upstream,
operations, or downstream)
to the
avoided case was unnecessary.

Avoided Lifecycle Emissions and Avoided
Operations Emissions were assumed to be equal and
were calculated based on the combustion emissions
of the fuel that would be consumed if the Project
were not built.
This approach does not quantify
upstream emissions associated with producing and
transporting the fossil fuels; indirect operations
emissions such as those incurred by the combustion
is^Appiication, Exhibit 5 at 6.
^^^Application, Exhibit 5 at 12.
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of fossil fuel by vehicles associated with plant
maintenance and operations or auxiliary power uses
needed for the operation of the fossil fuel
electricity generation units or the administration
of these units; or downstream emissions associated
with
decommissioning
decommissioning
of
the
fossil
fuel
units.These excluded
electrical generation
categories
of GHG
GHG
emissions,if if included,
of
the overall
would serve to
tofurther increase
Avoided GHG emissions, resulting in a higher
Net GHG emissions reduction.
results

The

Avoided

GHG

Emissions,

of

the

and

Net

lifecycle
Avoided

GHG

Analysis,

GHG

Emi ssions

presented below
6H6 Intensity
(leg COge/MWh)

Project Stage
Operations

Upstream

Raw Materials,
Extraction
&
Production

82

Transportation

0.40
2.6

Construction

Operations

Lifecycle

Operations
Maintenance

0-21

&

0.21
0,10

Transportation
Downstream

1.6

Decommissioning
& Disposal

0,21

Total Project

^^^Application, Exhibit 5 at 12.
^®®Application, Exhibit 5 at 6 (Table 2) .
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87

are

Avoided GHG
Emissions

449

449

Net GHG
Emissions
Reduction

449

362

GHG Emissions
(MT CO2G)

Project Stage

Lifecycle

Operations

Upstream

Operations

Raw Materials,
Extraction
&
Production

289,135

Transportation

1,415

Construction

9,147

Operations
Maintenance

756

756

&

Transportation

370

Decommissioning
& Disposal

5,822

Downstream

Total Project

756

306,645

Avoided GHG
Emissions

1,585,230

1,585,230

Net GHG
Emissions
Reduction

1,584,473

1,278,585

Based on

this

record.

the

Commission

finds

the GHG

emissions information provides satisfactory estimates of upstream

and

operational

GHG

emissions

associated

with

the

Project.

According to MECO, the projected Project and avoided emissions are
based

on

2021-0026
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that

has

undergone scientific peer-review and are also based on the most

current

including emission

information.

factors.

available to

Ramboll at the time the analysis was completed.^®'’

2,

End-of-Life Treatment of the Facility
In

contrast

to

upstream

the

and

operational

GHG

emissions analysis, the inputs and assumptions Ramboll used for
downstream emissions are not as specific.

The GHG Analysis assumed

transportation and disposal of Project materials "to a disposal

site in Los Angeles, California[,3" but acknowledges:

At this stage in the Project lifecycle,
the end-of-life fate of the Project equipment is
not known. There are several potential options for
equipment end-of-life, including reuse of equipment
in Hawai'i, disposal in Hawai'i, or transportation
back to Los Angeles for disposal. Of the potential
end-of-life activities, the latter of sending all
equipment to a Los Angeles scrap yard is the most
conservative assumption, [i®®]
As noted above, the GHG Analysis does not specify which
components

will

be

repurposed.

recycled.

incinerated.

or landfilled, but assumes general disposal at a Los Angeles scrap

yard.

The Consumer Advocate raises concerns about the downstream

stage of the GHG Analysis, noting that there is "some ambiguity

^^'^Appli cation at 18.
^®®Application, Exhibit 5 at 11 & n.2O.
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regarding GHG emissions directly attributed to operations and
plans for end-of-life-treatment for the Project that may impact

projected

emissions

GHG

disposal. «199
further

The

with

associated

decommissioning

Consumer Advocate asserts

discussion

[MECOl,

with

Rambollr

and

"there

should be

and

interested

stakeholders to discuss whether alternatives using more updated
information can be applied" to this analysis, 200 -^nd submits that
a "basic plan or outline of a possible plan" would provide some

assurances

that

acceptable

will be

actions

taken

to

address

disposal concerns, as well as provide clarity around who will bear
the associated costs at the time of disposal. 201

Accordingly,

the Consumer Advocate recommends, as a condition to PPA approval.
that

Karoaole

end-of-life

should

be

management

to

required
for

plan

develop
the

a

comprehensive

equipment,

Project

including whether the batteries and PV panels can be repurposed.

recycled, incinerated, or taken to a landfill, and their respective
costs, and MECO should file this plan within five
the

date

of

the

Decision

and

PPA-related requests.202

i”CA SOP at 37.
200CA SOP at 43.
201CA SOP at 44.
202CA SOP at 49.
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Order

(5)

years of

addressing

the

In its Reply, MECO does not oppose this recommendation.
blit

notes

that.

management plan.

"[a]s

Seller

will

its

develop

if the Commission is

end-of-life

inclined to adopt this

recommendation as a condition to approval, the condition should

apply to Seller, which is a participant in this proceeding. "203
The

Commission is

also aware

that

the policies

and

related industries for managing the end-of-life treatment of PV
and storage projects are still maturing.

Although the Commission

recognizes the speculative nature of planning for a potential
decommissioning that is at least 25 years away,

the Commission

believes that a more detailed plan for end-of-life treatment (i.e.,

repurposing, recycling, incineration, and/or landfilling) for ail

Project equipment would help ensure that strategies are in place
to

safely

and

cost

effectively

handle

these

materials

at

end-of-life with minimal environmental and GHG impacts.It would

also help develop a more robust body of data and inform future

Reply at 12.

- ° * S e e, e.g., Recycling and Disposal of Battery-Based Grid
Energy
Storage
Systems:
a
Preliminary
Investigation,
2017),
Electrical
Power
Research
Institute
(December
https : //www. epr i .corn/research/prcducts/00000000300200 6911 ■
-0^See, e.g., Best Practices at the End of the Phctovoltalc
System Performance Period, National Renewable Energy Laboratory
(February 2021), https://www.nrel.gov/docs/fy21o£ti/78678.pdf.
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assessments

of

subsequent

in

emissions

GHG

downstream

project applications.
The Commission thus finds it reasonable and in the public

to

interest

require MECO

end-of-life

comprehensive

to

work

with Kamaole

management

plan

for

to

develop

the

a

Project's

This plan should provide the end-of-life treatment

components.

for each Project component, the expected cost of this treatment,

and any third parties expected to provide this service.
condition

This

decisions

other

for

is

Phase

consistent
2

prior

with

projects.

RFP

Commission

which

involve

consideration of similar issues regarding end-of-life management

Given the nascent nature of

and disposal of similar equipment,
policies

and

related industries

for managing

treatment of PV and storage projects,

comprehensive
components,

the Commission will give

years from the date of this Order to file its

(5)

MECO five

the end-of-life

end-of-life

management

plan

for

the

Project's

consistent with the Commission's prior rulings on

other Phase 2 RFP projects.
Notwithstanding MECO's suggestion, the Conunission will
require

MECO,

rather

management plan.

than Kamaole,

2021-0026

submit the

end-of-life

In addition to being the primary entity regulated

e.g.,
In re
2020-0139,
Decision
No,
March 25, 2021, at 91.
206see,

to

Hawaiian Elec.
and Order No.
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Docket
Co,
Inc,,
37659,
filed on

by the Commission in this proceeding, requiring MECO to submit the

plan should help promote collaboration between MECO and Kamaole in
timely developing an end-of-life management plan for the Project.

On this subject, MECO should be able to offer valuable input based
on its experience in developing similar plans for the other Phase 2

RFP projects, all of which have similar requirements.

Moreover,

the

Commission

agrees

with

Kamaole's

suggestion that the end-of-life management plan be allowed to be
modified between the filing of the end-of-life management plan and

decommissioning of the Project equipment.

Allowing modifications

to the filed end-of-life management plan will allow improvements
to the plan due to.

for example,

future advances in recycling

technology and/or identification of opportunities for reuse in
Hawaii or elsewhere.

In sum, notwithstanding concerns about the thoroughness
of the assessment of downstream emissions in the GHG Analysis,

the Commission finds that the Project will result in a significant

reduction in GHG emissions on MECO's system.

As demonstrated by

the GHG Analysis presented in the record, the Project will help

avoid significantly more GHG emissions from MECO's system than it
will produce, resulting in 1,278,585 MT CO2e net reduction in GHG

emissions over the Project's lifecycle.

237j^amaole Reply at 12-13.
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Although there is some

uncertainty

regarding

the

emissions

GHG

associated with

the

downstream stage of the Project's lifecycle, the development of an

end-of-life management plan is intended to address this, and its
submission within five years leaves ample time before the Project's

expected

decommissioning

address

further

to

any

unaddressed concerns.

E.
PPA Approval

In sum. with respect to the PPA, the Commission finds
and concludes, as follows:
The additional capacity of the Project is beneficial

because it increases MECO's system reliability and grid stability
in the event, for example. of an unforeseen shutdown of one or

more other units on MECO's system.
The subject PPA overall represents a significant step

not only towards Hawaii's renewable energy goals consistent with
HRS §§ 269-6 and -92, but also towards lower energy prices.
The

fixed

Unit

Price

throughout

the

PPA

term

is

reasonable and in the public interest because the fixed price

provides more certainty and comparatively less price volatility
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than fossil fuel prices and contributes to significant customer

bill savings.208

Upon considering the
amount)

the

and

(fixed

Price

is

Payment

Sum

Lump

maximum

Unit

(capped at a maximum

PPA's NEP
the

for

Term

of

because

reasonable

the

PPA) ,

placing

a

amount payable on the Lump Sum Payment provides more

certainty and comparatively less price volatility as compared to
fossil fuel prices.

The Performance Metrics in the PPA will collectively

provide cost savings to ratepayers and ensure that ratepayers are
not paying for services or capacity if the PV system or the BESS

do not meet their .expected capability.

Furthermore, while the

Project, due to the PPA's provisions, may not necessarily improve

curtailment of other existing renewable IPPs, it is not expected

to exacerbate or worsen curtailment issues.
As such, the Commission finds the nature of the PPA is

reasonable

and

in

the

interest

public

when

considering

the

above-mentioned benefits and advantages of the PPA.
MECO's GHG Analysis satisfactorily reflects both the

Project's direct emissions and foreseeable indirect emissions.

As demonstrated in the GHG Analysis, approval and completion of
the

Project

would

result

in

a

203See HRS § 269-6 (b) .
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significant

reduction

in

Lifecycle and Operational GHG emissions relative to the baseline
of no Project.

Based on
in general,

foregoing.

the

Commission

finds

that,

the purchased power arrangements under the PPA are
and

reasonable

the

in

the

public

interest.

acknowledging some of the concerns discussed above.
among other things,

However,
including,

curtailment of other renewable resources,

timely progress toward completing the Project and bringing it

online, ongoing community outreach efforts, and better visibility
into the GHG emissions associated with the downstream stage of the

Project lifecycle, the Commission subjects its approval of the PPA

to certain conditions, as set forth below in Section III.F.
Subject to these conditions, the Commission finds that

MECO's purchased power arrangements under the PPA, pursuant to

which MECO will dispatch energy on an availability basis from
Kamaole and pay Lump Sum Payments to Kamaole, are reasonable and

in the public interest, and approves them as such.

F.

Conditions to Approval
As

discussed above.

notwithstanding the

overall

net

benefits expected to result from the Project, the Commission has

several concerns about the Project.

As such, the Commission finds

it reasonable and in the public interest to impose the following
2021-0026
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specifically, MECO shall comply

conditions to approval of the PPA.

with the following filing requirements:
Monthly Reporting. Beginning with the first full

1.
calendar

following the in-service

month

date of

the

Project,

MECO shall file hourly commitment, dispatch, and curtailment data
for the Project and all other MECO and IPP units on the system.

MECO shall include in this filing a qualitative description of how
each project

is

being used and dispatched in

a

manner

that

(i.e., how fossil fuel unit

maximizes the benefits to customers

dispatch has been reduced, associated fuel savings, early and/or

on-schedule retirements of fossil fuel generators,
emissions, customer bill savings, etc.).

reduced GHG

The monthly report shall

be filed in Docket No. 2011-0206 and may be consolidated with other
reports therein.
Commission

The

curtailment

of

fossil

continues
fuel

to

generation

expect

that

MECO's

will

occur

before

curtailment of must-take, as-available renewable resources. 209
2.

Reporting of missed Guaranteed Project Milestones.

Within twenty-five (25)

days of any missed Project Milestones,

MECO shall file in this docket a report of:

missed;

(2)

the

reason(s)

why

the

(1)

Milestone

the Milestone

was

missed;

-O^See HRS § 269-6 (b); In re Hawaii Elec. Light Co • r Inc.,
Docket No- 2011-0040, Decision and Order Wo. 30088, filed on
December 30, 2011 ("Order Wo. 30088"), at 42.
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and

(3)

measures

believes

MECO

will

address

the

delay,

including preventing similar delays for the same or other projects

in the future.
3.
file

a

End-of-life Plan.

comprehensive

MECO shall work with Kamaole to

end-of-life

management

Commission for the Project's components.

plan

with

the

MECO shall file this

end-of-life plan in this docket within five (5) years of the date

of this Decision and Order.
end-of-life

management

plan

hffiCO shall be allowed to improve the

by

modifying

the

plan

prior

to

decommissioning of the Project equipment to account for advances

in future recycling technology and/or opportunities for reuse in
Hawaii or elsewhere.

In addition to providing assurances regarding Project
developments and appropriate accountability, the above conditions

are expected to provide additional benefits by informing other

projects, related investigative and planning dockets, and future

procurement efforts.
Regarding the Consumer Advocate's proposed conditions,
to the extent not adopted above, the Commission finds, as follows:

Requiring MECO to file invoices related to the Project
and Kamaole's income statements or results of operations related
to the PPA.

The Consumer Advocate has proposed a similar condition

in prior proceedings involving the Stage 1 RFP PPAs, and older
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In support of its proposed condition in this

renewable PPAs.

proceeding, the Consumer Advocate states that it will "help the

and Consumer Advocate

Commission

in evaluating

the Project's

actual results to the pro forma information," as well as "provide

greater assurance that the proposed PPA pricing can be considered

. . inform future RFP processes[.] «211

reasonable [,]" and "help

In the Stage 1 RFP PPA dockets, the Commission declined
to

adopt

(1) the

the Consumer Advocate's proposed

Renewable

Distributed

Generation

condition because:
PPA

model

does

not

contain a curtailment seniority provision, nor is it expected to

impact curtailment of existing renewable IPPs;

(2) the nature of

the Stage 1 and 2 RFP procurement process has provided a number of

safeguards,

such

as

Commission

and

stakeholder

review,

competitive bidding, and 10 oversight; and (3) when reviewing the
reasonableness

of

the Project,

the Commission considered many

other factors in addition to Project cost, including customer bill

savings, reduced fossil fuel consumption, reducing GHG emissions.

and grid services.212

Por these same reasons, after considering

2iosee Docket Nos. 2019-0050, 2018-0436, 2018-0435, 2018-0434,
2018-0433,
2018-0432,
2019-0431,
& 2018-0430
(collectively
"Stage 1 PPA Dockets"); see also Docket Nos. 2017-0443, 2017-0018,
2015-0331, 2015-0225, & 2015-0224.

211CA SOP at 46-47.
^^^See,
In re
No.
2018-0434,
Decision
March 25, 2019, at 76-79.
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the record as a whole, the Commission is not persuaded that the
disclosure of the Project invoices and Kamaole's income statements

is warranted under these circumstances and, therefore, declines to
adopt the Consumer Advocate's proposed condition.
Requiring bidders

to

future procurement processes.

file pro forma

information

in

Although this proposed condition is

not opposed by MECO, the Commission observes that it ordered MECO

to omit this requirement as part of the procurement process in
Docket No. 2017-0352.213

In doing so, the Commission stated that,

"[t]o the extent the [CJommission or Consumer Advocate require the
underlying

the

of

assumptions

cost

or

[CJommission

the

Consumer

project.

particular

a

Advocate

may

request

this information during review of the subsequent PPA."2i4
Upon reviewing this

request

in the

context of this

proceeding, the Commission observes that it does not pertain to

the

Consumer

reasonableness

Advocate's

of

the

PPA,

consideration
but

rather.

of

overall

the

"relates

to

future

re Pub. Utils. Comm'n,
Comm' n. Docket No. 2017-0352, Order
No. 36356, "Providing Guidance on the Hawaiian Electric Conpanies'
Phase 2 Draft Requests for Proposals for Dispatchable and Renewable
Generation," filed on June 10, 2019 ("Order No. 36356"), at 25-26
(directing the Hawaiian Electric Companies to remove the
requirement that bidders provide pro forma information as a
requirement of the Phase 2 RFPs),
2i^Order No. 36356 at 26.
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procurement processes[.] "215

this as

to adopt

circumstances.

Accordingly, the Commission declines

a specific condition

but

may

of approval

re-examine

it

under the
future

in

procurement processes.

G.
The PPAC

Given the Commission's overall approval of the PPA,

the Commission likewise approves MECO's request to recover the
non-energy payments under the PPA, including the Lump Sum Payments

and related revenue taxes, through the PPAC, to the extent such
costs are not included in base rates.

This is consistent with

HAR § 6-60-6(2), which authorizes the pass through of purchased

energy

charges

through

an

electric utility's

PPAC,

and with

HRS S 269-16.22, which requires the pass through of power purchase
costs through an automatic adjustment surcharge.

However, the Commission conditions approval of recovery

of

the

non-energy payments

under

the

PPA

through

the

PPAC,

as follows:

215CA SOP at 48.

2^^Again, the "PPA does not provide for an energy payment of
any kind[.]" Application, Exhibit 4 at 7.
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To the extent "Daily Delay Damages

1,

as set forth

in Section 13.4 of the PPA^^i? "Termination Damages," as set forth
in Article 16 of the PPA,

218

or other revenues or benefits are paid

to MECO, such revenues or benefits paid to MECO shall be returned
to MECO's ratepayers through the PPAC; and

Recovery of the Lump Sura Payment through the PPAC

2.

shall be limited to the Lump Sum Payment net of Force Majeure

adjustments or any offset due to liquidated damages.

H.
Accounting and Ratemakinq Treatment

MECO
consolidate

Kamaole

on

it

that

states

its

financial

may

be

statements

required

if

the

to
PPA

is considered a "variable interest" in Kamaole according to the

Financial Account Standards Board
Codification {"ASC") 810,21s

("FASB")

Accounting Standards

This could "have uncertain impacts on

the assessments of investors and/or credit rating agencies on the
risks associated with this PPA and [MECOl's creditworthiness.

220

However, according to MECO's preliminary evaluation, it does not

^’’^Application, Exhibit 1 at 84-86.

^’^Application, Exhibit 1 at 101-02.
^’^Application at 26,
220Application at 26,
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appear that consolidation under FASB ASC 810 will be required.221

MECO states it will perform another evaluation "when Commission
approval is received[,]" and thereafter "on an on-going basis[,]"

as required by FASB ASC 810.222

This information appears to be purely informational at
this

time.

In

the

event MECO

determines

it

is

required to

consolidate Kamaole on its financial statements, it shall notify

the Commission and the Consumer Advocate.^23
Under FASB ASC 842, MECO believes it will be required to
record the BESS component of

the Project as a finance lease.

which will require the recording of a "right-of-use asset and lease
liability" on MECO^s financial statements.

224

For GAAP purposes,

such lease expenses would be recorded as "straight-lined" expenses

throughout the term of the lease; however, for ratemaking purposes.
MECO requests approval to record the actual payments made under

the PPA as purchase power expenses, with the difference between
actual payments and the lease expense reflected as a regulatory

asset/liabillty for the Term of the PPA, 225

‘“^Application at 27,
222Application at 27.

223see CA SOP at 52-53,
224Application at 27.
225AppliGation at 28.
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In its

Statement of

the Consumer Advocate

Position,

"notes that the proposed ratemaking treatment appears consistent

with prior approved power purchase agreements [,]

and,

as such.

"the Consumer Advocate does not object to the Company's proposed

ratemaking treatment."^26
The Commission notes that MECO's proposed ratemaking
treatment

is

consistent with prior

Phase

1

and Phase

2 RFP

projects, and that, to date, it has not reported that it has been
required to consolidate a project developer onto its financial
statements, pursuant to FASB ASC 810.
Based on the above, the Commission finds that MECO has

met its burden of proof in support of its proposed accounting and

ratemaking

treatment

for

the

purchased

power

expense

under

the PPA.

I.
Hawaii's Energy Policy Statutes
The State of Hawaii has adopted several energy policies

requiring

and/or encouraging reduction

in the

utilization of

fossil fuels in statutes that directly pertain to the regulation

of public utilities.

226CA SOP at 52.
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1.
Contribution to State Energy Goals (RPS)

The

notes

Commission

MECO's

statement

that

"tt]he renewable energy to be purchased from the Facility pursuant
to the PPA will assist [MECO] in achieving the State of Hawai'i's
RPS goals. w227

The Commission also notes that MECO estimates that

the Project could contribute up to 11.87 percentage points of
MECO's 2025 RPS for Maui and 1.35 percentage points towards the
Hawaiian Electric Companies' consolidated 2025 RPS. 228

2.
HRS § 269-6(b)
HRS § 269-6 was recently amended on June 24,

2021,229

in pertinent part, as follows:

(b) The public utilitie.? commission shall
consider the need to reduce the State's reliance on
fossil
fuels
through energy
efficiency and
increased renewable energy generation in exercising
its authority and duties under this chapter.
In making determinations of the reasonableness of
the costs
pertaining to electric or gas
utility system capital improvements and operations,
the
commission
shall
explicitly
consider,
227Application at 11.
228Application at 12.

229Act 82

{June 24, 2021)

{to be codified at HRS §§ 269-6 & -

16.1), https://www.capitol.hawaii.gov/se5sion2021/bllls/HB561 CDl
.pdf■ Section 4 of Act 82 states that Act 82 "shall take effect
upon its approval."
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quantitatively or qualitatively, the effect of the
State's reliance on fossil fuels on [pricc]^.
(1) Price volatility[/ oxport]£

(2)
fue-1- ] 2.

Export of funds for fuel imports (7-

(3) Fuel supply reliability riskEr end
qroonhoupo]; and
(4) Greenhouse gas emissions.
The commission may determine that short-term costs
or direct costs of renewable energy generation that
are higher than alternatives relying more heavily
on fossil fuels are reasonable, considering the
impacts resulting from the use of fossil fuels.
The public utilities commission shall determine
whether such analysis is necessary for proceedings
involving water, wastewater, or telecommunications
providers on an individual basis.

(c) The analysis described in subsection (b)
shall not be required for a utility's routine
system replacements,
such as
overhauls
and
overhead or
underground
line
determinations,
or determinations that do not pertain to capital
improvements or operations, including but not
limited to financing requests. [22°]
For this docket, it does not appear that the Commission's

explicit consideration of the effect of the State's reliance on

fossil fuels on, for example, GHG emissions has changed in the new

version of HRS § 269-6(b).23i

230Act 82, § 1 (alterations in original, footnote added); i^/
§ 3 ("Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.").
23isee Act 82, § 1.
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because

Nonetheless,

HECO

provided

a

GHG

emissions

analysis for the Project, and the Consumer Advocate does not object

to the GHG emissions analysis provided by MECO,

the Commission

will consider MECO's GHG emissions analysis for the Project under
HRS § 269-6(b).
In
opinion

as

proceeding.

doing

so.

however.

Commission

the

to which version of HRS

§ 269-6

expresses

no

applies to this

Should application of the new version of HRS § 269-6

become an issue in other dockets that were pending at the time

Act 82 became effective, the Commission will address the issue in
those dockets after the parties (and participants, if applicable)

have had an opportunity to address which version of HRS § 269-6
should apply to that proceeding.

the

Accordingly,

under HRS § 269-6 (b)

Commission's

review of

is guided, as follows:

the

Project

(1) HRS § 269-6(b)

requires the Commission to explicitly consider, quantitatively or
qualitatively, the effect of the State's reliance on fossil fuels
on price volatility, export of funds for fuel imports, fuel supply

reliability risk, and greenhouse gas emissions; (2) Act 234 of the
2007 Hawaii Session Laws directed a GHG emissions reduction task

force to prepare a work plan that includes " [r]ecommendations to

minimize

'leakage f »

. 232

(3)

Hawaii Gas, pursuant to Act 234 and

2322 0 0 7 Haw. Sess. Laws Act 234, § 6 at 700. Act 234 directed
a GHG Emissions Reduction Task Force to "minimize 'leakage' or a
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HRS § 269-6(b) ,
out-of-state .

requires the Commission to "explicitly consider

. . GHG emissions in discharging its duties under

HRS § 269-6 (b)"; 233 and (4) the purpose of HRS § 269-6 (b) is to

"require the Commission to consider the hidden and long-term costs
of reliance on fossil fuels.

which subjects the State and its

residents to 'increased air pollution' and 'potentially harmful
climate change due to the release of harmful greenhouse gases. /

To

HRS

"explicitly

Commission

reliance

satisfy

on

fossil

§

consider"

with

fuels

the

effect

regard

to

of

both

the

that

requirement

269-6(b)'s

the

State's
and

in-state

out-of-state GHG emissions, the Hawaii Supreme Court appears to

have connected the Commission's "affirmative duty 'to reduce the

State's reliance on fossil fuels through energy efficiency and
increased

renewable

energy

with

generation'"

"making

independent factual findings concerning . . , GHG emissions[.]

"235

The Commission recognizes the importance of considering

the effects that Hawaii's reliance on fossil fuels have on the

reduction in emissions of greenhouse gases within the State that
is offset by an increase in emissions of greenhouse gases outside
the State." Hawaii Gas, 147 Hawaii at 201, 465 P.3d at 648.
233147 Hawaii at 201, 465 P.3d at 648.

234in re Maui Elec. Co. ("tffiCO"),
408 P.3d 1, 15 (2017) (citation omitted).

141

235Hawaii Gas, 147 Hawaii at 201-02,
(emphasis in original, citation omitted).
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Hawaii

465

P.3d

249,

at

263,

648-49

State's economy and general welfare in making utility resource

planning, investment, and operation decisions.
duties

specified in HRS Chapter 269,

In performing the

the Commission has been

diligent in implementing the State's energy policies and statutes.
giving deliberate weight to these provisions in the broader context

of the many other statutes and considerations necessary to regulate
and

provide

universal.

reliable,

and

affordable

access

to

essential electric utility services.236
According to MECO, the Project's fixed pricing structure

will

provide

a

hedge

against

fossil

fuel

price

volatility.

which has fluctuated in the past ten years from a low of about

$52 per barrel of diesel fuel to a high of about $155 per barrel. 23?
According

to

the

GHG

Analysis

submitted

by

MECO,

implementation of the Project would result in Net Operational
GHG Emissions Reduction of 1,584,473 MT CO2e and Net Lifecycle
GHG Emissions

Reduction

of

1,278,585

MT

C02e. 238

Relatedly,

-3^Soroe of these broader considerations (such as monetary
costs) are obvious, while others are explicitly stated or implied
elsewhere in statutes, and/or specified in case law in which the
courts have set forth standards and interpretations regarding the
determination of just and reasonable rates, which collectively
include; reliability, affordability, fairness, provision of just
and reasonable compensation for utility investment, and provision
of just and reasonable rates to utility customers.

237Response to CA/MECO-IR-27 ("[T]he fixed pricing structure
attributable to the Project further isolates customers from the
impact of future fuel price fluctuations,")
238Appiication, Exhibit 5 at 6.
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MECO estimates "that the Facility has the potential to displace
about 3,645,409 barrels of fossil fuel over the term of the PPA."^^®

Based on these estimates, the Commission finds that fuel

Implemented,

consumption will also decrease if the Project is

and that, as a result, the overall funds that would have been spent

for fossil fuel imports will also correspondingly decrease.
The Commission also finds that the reduction of fuel
resulting

consumption

from

implementation

of

Project,

the

along with the increased level of renewable energy that will be

utilized, will result in a reduced need for fossil fuel supply and
thus reduce fuel supply reliability risk.
Based on the above, the Commission finds the PPA to be

reasonable and in the public interest pursuant to HRS § 269-6(b)

overall.

because,

the

PPA advances

Hawaii's

goal of

reducing

reliance on fossil fuels through energy efficiency and increased

renewable

energy

generation

through

clean

energy

resources.

and does so at a price that is estimated to result in savings for
MECO's

ratepayers

during

the

25-year

Term

of

the

PPA.

The Commission finds that the amount of fuel that the Project is

projected to displace will result in a decreased reliance on
imported oil,

thereby reducing the potential negative economic

235Application at 5.
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impacts of oil price volatility,

and also decreasing the funds

exported for fuel imports.

J.
Remainder of the Proceeding

As noted above, MECO requested that the Commission issue
two

separate

decisions

and orders

in

this

docket.

the

first

decision approving the PPA-related requests, which are the subject
of the Commission's discussion,

above, and the second decision

approving the Interconnection-related requests.®^®

Order No.

37713,

the Commission bifurcated MECO's

Pursuant to
PPA-related

requests from its Interconnection-related requests.
Regarding

its

Interconnection-related

requests,

MECO explained it agreed with Karaaole to execute the PPA prior to
the completion of the IRS for the Project in order "[t]o ensure
the Project is completed in a timely manner and to preserve the
Seller's ability to seek the federal investment tax credits that

began to phase out in 2019, and are scheduled to expire in 2022,
but

which

can

be

safe

harbored and claimed

2^*^See Application at 5-7.
^^^Application at 23.
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after 2022[,] //241

MECO states it will file an amendment to the PPA based on the

IRS results,2*^2
Moreover, the Application states:

Preliminary
screening
identified
that
an
operational constraint may need to be imposed
during operation due to existing terminal or
reliability constraints on the Company's system.
The
Project
was
evaluated based
on
these
preliminary
limits,
assuming
no
additional
infrastructure or system improvements would be put
in place and such evaluation was taken into account
during
final
selection.
The
Interconnection
Requirements Study will determine the final
operational constraint to be imposed,
MECO explains that the preliminary screening "identified

a capacity limit of 30 MW for the transmission line the Project
[is] proposed to interconnect to.

A/244

The operational constraint impacts the dispatch of
the Project by limiting the instantaneous power
(M?/) output.
However, since the Project has an
energy storage component, potential impacts on
customer bills savings due to this operational
constraint should be minimal. The Project may need
to charge the BESS slightly more often in the
high,
daytime,
when
solar
generation
is
and discharge longer at a slower rate in the
evening.
The total available energy that can be
stored is not affected by the instantaneous
MW output.
The project benefit analysis for the
instant Application included this constraint and
the bill impact shown in Exhibit 3 reflects
this
operation.
Without
this
constraint.

^^-Application at 23.
2^3Application at 21.

2^*Response to CA/MECO-IR-7a.
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the projected customer
slightly higher.

bill

savings

may

be

MECO further explains that the operational constraint

will not impact the overall adequacy of supply from MECO's planned
generation

resources,

and the

operational

constraint will be

managed through the active power dispatch. 246
Upon MECO's filing of an amendment to the PPA based on
the

IRS

results,

the

Commission

will

issue,

or

request

the

submission of, a procedural schedule in this docket to govern its

2^5Response
to
CA/MECO-IR-7 .a. 1.
In
response
CA/MECO-SIR-1, filed on July 8, 2021, MECO further explains:

to

Potential impacts on customer bill savings
were not quantified but can be explained by the
flexibility provided by the paired battery,
which allows for the Project's energy to be stored
and later discharged to the grid. The reason there
is insignificant impact on customer savings is that
the total energy provided to the grid by the Project
is not expected to change with a 30 MW output limit.
Any PV production above 30 MW can be stored by the
Project's 40 MW / 160 MWH battery.
Given the
anticipated amount of solar resources on Maui,
the Project is expected to charge its battery
during the daytime even without the 30 MW limit.
Limiting the discharge to 30 MW still affords the
ability to take the energy during higher demand
periods. As a result, the overall energy provided
to the grid by the Project is expected to be nearly
the same and the corresponding customer bill
savings would likely be the same as described in
the Application.

246"Letter From: K. Katsura To: Commission Re: Docket
No, 2021-0026 - [Karaaole] PPA; [MECO] Response to Commission
Information Requests," filed on August 27, 2021, Response to
PUC-MECO-IR-3.
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review

of

MECO^s

Interconnection-related

(Issue

requests

4),

as needed.247

IV.
SUMMARY OF FINDINGS AND CONCLUSIONS
Based on the foregoing, subject to the conditions set

forth in Section III.F, the Commission finds:

MECO has met its burden of proof in support of its

1.

request

for

approval

of

dated December 23, 2020.

the

between

PPA

MECO

Kamaole,

and

In support thereto, the Commission finds

that the purchased power arrangements under the PPA, pursuant to

which MECO will dispatch energy on an availability basis from
Kamaole,

including the Lump Sum Payment to be paid to Kamaole,

are prudent and in the public interest;

MECO has met its burden of proof in support of its

2.

request
including

to

include

all

non-energy

Lump

Sum

Payment

the

and

payments
related

under

the

revenue

PPA,

taxes.

through the PPAC, to the extent such costs are not included in

base rates; and

247see Order No. 37713 at 23 (stating that the Commission
intends to issue a separate procedural order to govern MECO's 69 kV
overhead line extension-related requests, as needed).
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3.

MECO has met its burden of proof in support of its

request for its proposed accounting and ratemaking treatment for

the purchased power expenses under the PPA.

V.

ORDERS
THE COMMISSION ORDERS:
1.

to

Subject

the

conditions

set

forth

in

Section III.F, the Commission approves:

A.

The

PPA

between

MECO

and

Kamaole^

dated December 23, 2020;
B.

MECO's request to include all non-energy payments

under the PPA, including the Lump Sum Payments (as defined in the
PPA) and related revenue taxes, through the PPAC, to the extent
such costs are not included in base rates; and

C.

MECO's proposed accounting and ratemaking treatment

for its purchased power expenses under the PPA.
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2.
its

IRS

After MECO files an amendment to the PPA based on

results.

the

Commission

will

issue,

or

request

the

submission of, a procedural schedule in this docket to govern the
Commission's review of MECO's Interconnection-Related Requests,
as needed.

DONE at Honolulu, Hawaii

SEPTEMBER 15, 2021

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

Potter,' Comhiissioner

. Asuncion,

APPROVED AS TO FORM:

Brandon H. Ito
Commission Counsel
2021-0026.ljk
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Commissioner
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served

on

the
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it
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37043/
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the foregoing order was
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Document Management System's electronic Distribution List.
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